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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
BRYANN KRISTINE LEMMONS,

)
)
)
)
)
)
)
)

SUPREME COURT NO. 41278-2013
41279-2013
DISTRICT COURT NO. CR 11-14836
CR 12-10131

_ _. . :::D:.. . :e=fe=n=da=n=t/A:...;::p1:.,1pc....:ce=llant=,--_ ___,,)

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls
HONORABLE G. RICHARD BEVAN
District Judge
LAWRENCE WASDEN

KENNETH JORGENSEN
Attorney General
Statehouse Mail Room 210
P.O. Box 83720
Boise, Idaho 83720-0010
ATTORNEY FOR APPELLANT

DAN BROWN
Fuller Law Office
P. 0. BoxL
Twin Falls, ID 83303

ATTORNEY FOR RESPONDENT
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User: COOPE

Fifth Judicial District Court - Twin Falls County

Date: 12/12/2013
Time: 09:53 AM

ROA Report
Case: CR-2011-0014836 Current Judge: Randy J. Stoker

Page 1 of 14

Defendant: Lemmons, Bryann Kristine
State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

5/29/2011

NCRF

PLEW

New Case Filed-Felony

Nicole Cannon

12/29/2011

PROS

PLEW

Prosecutor assigned Grant Loebs

Nicole Cannon

CHJG

PLEW

Change Assigned Judge

Nicole Cannon

CRCO

PLEW

AFWT

PLEW

HRSC

PLEW
PLEW

Nicole Cannon
Criminal Complaint
Affidavit of Probable Cause in Support of Criminal Nicole Cannon
Complaint / Citation
Hearing Scheduled (Preliminary 01/06/2012
Nicole Cannon
08:15 AM)
Nicole Cannon
Notice Of Hearing

TFJP

PLEW

Twin Falls County Jail Packett

Nicole Cannon

ARRN

PLEW

Arraignment I First Appearance

Nicole Cannon

NORF

PLEW

Notification Of Rights Felony

Nicole Cannon

TFPA

PLEW

Nicole Cannon

CMIN

PLEW

Twin Falls County Public Defender Application appointed
Court Minutes

BSET

PLEW

BOND SET: at 50000.00

Nicole Cannon

CCPI

PLEW

Nicole Cannon

ORPD

PLEW

Twin Falls County Court Compliance Program
Interview
Order Appointing Public Defender

Nicole Cannon

ORTA

PLEW

Order to Appear

Nicole Cannon

BNDS

KADAMS
KADAMS

Bond Posted - Surety (Amount 50000.00 )

Nicole Cannon

Nicole Cannon

Miscellaneous Payment: Sheriff Fees Paid by:
Nicole Cannon
A-1 Auto Sales Receipt number: 1134994 Dated:
12/29/2011 Amount: $10.00 (Cash)
Nicole Cannon
Promise To Appear

12/30/2011

PTAP

PLEW

1/5/2012

SUBC

PIERCE

RFDD

PIERCE

RESD

PIERCE

ORPD

PIERCE

REQP

PIERCE

Defendant: Lemmons, Bryann K Order Appointing Nicole Cannon
Public Defender Public defender Timothy J
Williams
Nicole Cannon
Request For Discovery/plaintiff

RESP

PIERCE

Response To Request For Discovery/plaintiff

BAGRAMYAN

Miscellaneous Payment For Making Copy Of Any Nicole Cannon
File Or Record By The Clerk, Per Page Paid by:
R, N, 8-G & P Receipt number: 1200502 Dated:
1/5/2012 Amount: $12.00 (Check)
Miscellaneous Payment: Fax Fee Paid by: R, N, Nicole Cannon
B-G & P Receipt number: 1200502 Dated:
1/5/2012 Amount: $2.50 (Check)

BAGRAMYAN

Substitution Of Counsel as Conflict Public
Defender
Request For Discovery And Inspection/
Defendant
Response To Request For Discovery/defendant

Nicole Cannon

Nicole Cannon
Nicole Cannon

Nicole Cannon
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

1/6/2012

WAVT
CMIN
CONT

YOCHAM
YOCHAM
YOCHAM
YOCHAM

Judge
Written Waiver of Time for Preliminary Hearing

Nicole Cannon

Court Minutes

Nicole Cannon

Continued (Preliminary 01/27/2012 08:15 AM)

Nicole Cannon

Notice Of Hearing

Nicole Cannon

SUBC

PIERCE

Substitution Of Counsel

Nicole Cannon

RFDD

PIERCE

Request For Discovery And Inspection/
Defendant

Nicole Cannon

APER

PIERCE

Defendant: Lemmons, Bryann K Appearance
Michael J Wood

Nicole Cannon

1/18/2012

RESP

PIERCE

Response To Request For Discovery/plaintiff

Nicole Cannon

1/24/2012

HRSC

ROBINSON

Hearing Scheduled (Motion 02/08/2012 10:00
AM) 1 hr - Motion for Protective Order

Nicole Cannon

MOTC

PIERCE

Motion To Compel Discovery and Inspection

Nicole Cannon

MOTN
ORDR
CONT
CMIN

PIERCE

State's Ex Parte Motion for Protective Order

Nicole Cannon

YOCHAM
COOPE

Order To Set Hearing and Notice of Hearing

Nicole Cannon

Continued (Preliminary 03/09/2012 08:15 AM)

Nicole Cannon

COOPE

Court Minutes

Nicole Cannon

COOPE

Notice Of Hearing

Nicole Cannon

1/11/2012

1/26/2012
1/27/2012

CMIN

KLIEGL

Court Minutes
Nicole Cannon
Hearing type: Protective Order; Motion to Compel
Hearing date: 2/8/2012
Time: 11 :02 am
Courtroom:
Court reporter:
Minutes Clerk: Kasey Kliegl
Tape Number:
Defense Attorney: Michael Wood
Prosecutor: Grant Loebs

HRHD

KLIEGL

Hearing result for Motion scheduled on
02/08/2012 10:00 AM: Hearing Held 1 hr Motion for Protective Order

Nicole Cannon

2/14/2012

MORE

PIERCE

State's Motion to Reconsider and/or Modify
Protective Order

Nicole Cannon

?/15/2012

ORDR

ROBINSON

Nicole Cannon

NOHG

ROBINSON
MMILLER

Protective Order And Order On Motion To
Compel Discovery And Inspection
Order To Set Hearing And Notice Of Hearing
Miscellaneous Payment: Copy Cd Paid by: Mike
Wood Receipt number: 1204545 Dated:
2/15/2012 Amount: $6.00 (Cash)
Notice and Agreement RE: Purchase of audio
recordings of district and magistrate court
proceedings.

Nicole Cannon

2/8/2012

2116/2012

NAAR

MMILLER

HRSC

KLIEGL

Hearing Scheduled (Motion 02/17/2012 02:00
PM) Motion To Reconsider And/OR Modify
Protective Order

Nicole Cannon

Nicole Cannon

Nicole Cannon
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

2/17/2012

CMIN

KLIEGL

Court Minutes
Hearing type: Motions
Hearing date: 2/17/2012
Time: 2:03 pm
Courtroom:
Court reporter:
Minutes Clerk: Kasey Kliegl
Tape Number:
Defense Attorney: Michael Wood
Prosecutor: Grant Loebs

HRHD

KLIEGL

ORDR

KLIEGL

Hearing result for Motion scheduled on
Nicole Cannon
02/17/2012 02:00 PM: Hearing Held Motion To
Reconsider And/OR Modify Protective Order;
Motion To Quash Protective Order And Order oN
Motion To Compel Discovery And Inspection
Order
Nicole Cannon

ORDR

KLIEGL

Order

Nicole Cannon

3/9/2012

CMIN

YOCHAM

Court Minutes

Nicole Cannon

3/12/2012

CONT

YOCHAM

Continued (Preliminary 03/30/2012 08:15 AM)

Nicole Cannon

YOCHAM

Notice Of Hearing

Nicole Cannon

2/21/2012

Judge
Nicole Cannon

3/13/2012

SUPR

PIERCE

Supplemental Response To Request For
Discovery

Nicole Cannon

3/30/2012

CMIN

DJONES

Nicole Cannon

HRHD

DJONES

Court Minutes
Hearing type: Preliminary
Hearing date: 3/30/2012
Time: 9:48 am
Courtroom:
Court reporter:
Minutes Clerk: DJONES
Tape Number:
Defense Attorney: Michael Wood
Prosecutor: Grant Loebs
Hearing result for Preliminary scheduled on
03/30/2012 08:15 AM: Hearing Held

OADC

DJONES

Nicole Cannon

BOUN

DJONES

Order Holding Defendant To Answer To District
Court
Bound Over (after Prelim)

CHJG

DJONES

Change Assigned Judge

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Arraignment 04/18/2012
08:30AM)

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

PIERCE

Information for a Felony, Namely:
Count I - Trafficking in Methamphetamine
Count II - Trafficking in Methamphetamine
Miscellaneous Payment: Copy Cd Paid by:
Lemmons, Bryann K Receipt number: 1209911
Dated: 4/4/2012 Amount: $6.00 (Cash)

G. Richard Bevan

4/3/2012

4/4/2012

INFO

MMILLER

Nicole Cannon

Nicole Cannon

G. Richard Bevan
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

4/4/2012

NAAR

COOPE

Notice and Agreement RE: Purchase of audio
recordings of district and magistrate court
proceedings.

Randy J. Stoker

4/5/2012

BONT

WSCOTT

Bond Posted for Transcript (Receipt 1210060
Dated 4/5/2012 for 286.00)

G. Richard Bevan

4/18/2012

ARRN

BARTLETT

Hearing result for Arraignment scheduled on
04/18/2012 08:30 AM: Arraignment I First
Appearance

G. Richard Bevan

DCHH

BARTLETT

District Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Entry of Plea 05/29/2012
08:45 AM)

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

4/24/2012

5/1/2012

5/29/2012

5/31/2012

6/12/2012

Judge

BNDV

BAGRAMYAN

Bond Converted (Transaction number 1201479
dated 5/1/2012 amount 217.75)

G. Richard Bevan

BNDE

BAGRAMYAN

Transcript Bond Exonerated (Amount 68.25)

G. Richard Bevan

TRAN

BAGRAMYAN

Transcript Filed of the Preliminary Hearing held
March 30, 2012

G. Richard Bevan

AKSV

BAGRAMYAN

Acknowledgment Of Service

G. Richard Bevan

MDIS

PIERCE

Motion To Dismiss

G. Richard Bevan

DCHH

BARTLETT

Hearing result for Entry of Plea scheduled on
G. Richard Bevan
05/29/2012 08:45 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

APNG

BARTLETT

Appear & Plead Not Guilty

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Jury Trial 09/05/2012 09:00 G. Richard Bevan
AM) 3 days

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
08/27/2012 11 :00 AM)

G. Richard Bevan

ORDR

BARTLETT

Order Governing Further Criminal Proceedings
and Notice of Trial Setting

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Motion 07/16/2012 02:30
PM)

G. Richard Bevan

MODQ

PIERCE

Motion To Disqualify Alternate Judge

G. Richard Bevan
G. Richard Bevan

6/13/2012

NOHG

PIERCE

Notice Of Hearing

6/14/2012

ORDQ

BARTLETT

Order of Disqualification (Elgee)

G. Richard Bevan

6/25/2012

SUPR

PIERCE

Supplemental Response To Request For
Discovery

G. Richard Bevan
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

7/16/2012

DCHH

BARTLETT

Hearing result for Motion scheduled on
G. Richard Bevan
07/16/2012 02:30 PM: District Court Hearing Helt
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

8/9/2012

ORDR

BARTLETT

Order Denying Defendant's Motion to Dismiss

G. Richard Bevan

8/10/2012

MISC

PIERCE

Summary of Expected Testimony of Expert
Witness

G. Richard Bevan

SUPR

PIERCE

Supplemental Response To Request For
Discovery

G. Richard Bevan

SUPR

PIERCE

Supplemental Response To Request For
Discovery and Witness List

G. Richard Bevan

8/16/2012

MISC

PIERCE

State's Exhibit List

G. Richard Bevan

8/24/2012

RSPN

PIERCE

Response to Request for Discovery

G. Richard Bevan

JUID

PIERCE

Jury Instructions/defendant

G. Richard Bevan

BAGRAMYAN

Miscellaneous Payment: Copy Cd Paid by:
G. Richard Bevan
Michael Wood Receipt number: 1222734 Dated:
8/24/2012 Amount: $6.00 (Cash)

NAAR

BAGRAMYAN

Notice and Agreement RE: Purchase of audio
recordings of district and magistrate court
proceedings.

DCHH

BARTLETT

Hearing result for Pretrial Conference scheduled G. Richard Bevan
on 08/27/201211:00AM: District Court Hearing
Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

MEMO

BARTLETT

Pretrial Conference Memorandum Pursuant to
I.C.R. 18

G. Richard Bevan

RESP

BARTLETT

Supplemental Response To Request For
Discovery and Amended Witness List

G. Richard Bevan

JUIP

BARTLETT

State's Requested Jury Instructions

G. Richard Bevan

8/28/2012

RSPN

PIERCE

First Supplemental Response to Request for
Discovery

G. Richard Bevan

8/30/2012

HRSC

BARTLETT

Hearing Scheduled (Change of Plea 08/31/2012 G. Richard Bevan
01:30 PM)

8/27/2012

BARTLETT
8/31/2012

Judge

Notice Of Hearing

G. Richard Bevan

G. Richard Bevan

MOTN

BARTLETT

State's Motion in Limine

DCHH

BARTLETT

Hearing result for Change of Plea scheduled on G. Richard Bevan
08/31/2012 01 :30 PM: District Court Hearing Heh
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

8/31/2012

CMIN

BARTLETT

Court Minutes

HRVC

BARTLETT

Hearing result for Jury Trial scheduled on
G. Richard Bevan
09/05/2012 09:00 AM: Hearing Vacated 3 days

HRSC

BARTLETT

Judge

Hearing Scheduled (Status 09/04/2012 09:30

G. Richard Bevan

G. Richard Bevan

AM)
9/4/2012

9/5/2012

NOHG

COOPE

Notice Of Hearing

Randy J. Stoker

DCHH

BARTLETT

G. Richard Bevan
Hearing result for Status scheduled on
09/04/2012 09:30 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Motion in Limine
10/01/2012 03:00 PM)

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Jury Trial 11/14/2012 09:00 G. Richard Bevan
AM) 3 days

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
11/05/2012 11 :00 AM)

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan
G. Richard Bevan

9/6/2012

NOHG

BANYAI

Notice Of Hearing

10/1/2012

DCHH

BARTLETT

Hearing result for Motion in Limine scheduled on G. Richard Bevan
10/01/2012 03:00 PM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Status 10/15/2012 09:30

G. Richard Bevan

10/2/2012

AM)
BARTLETT

Notice Of Hearing

G. Richard Bevan

10/3/2012

ORDR

COOPE

Order Granting Motion to Withdraw by Defense
Counsel

G. Richard Bevan

10/15/2012

CONT

BARTLETT

Continued (Status 10/29/2012 09:30 AM)

G. Richard Bevan

DCHH

BARTLETT

District Court Hearing Held
Court Reporter: Vriginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

TFPA

PALMA

Twin Falls County Public Defender Application

G. Richard Bevan

ORPD

PALMA

Order Appointing Public Defender

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

10/16/2012
10/17/2012
10/29/2012

CMIN

COOPE

Court Minutes

G. Richard Bevan
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

10/29/2012

DCHH

COOPE

District Court Hearing Held (Status 11/13/2012
09:30AM)
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan

10/31/2012

CONT

COOPE

Continued (Status 11/13/2012 09:30 AM)

G. Richard Bevan

HRVC

COOPE

Hearing result for Jury Trial scheduled on
G. Richard Bevan
11/14/2012 09:00 AM: Hearing Vacated 3 days

HRVC

COOPE

Hearing result for Pretrial Conference scheduled
on 11/05/201211:00AM: Hearing Vacated

COOPE

Judge

Notice Of Hearing

G. Richard Bevan
G. Richard Bevan

11/6/2012

SUBC

PIERCE

Substitution Of Counsel as Conflict Public
Defender

11/13/2012

DCHH

BARTLETT

Hearing result for Status scheduled on
G. Richard Bevan
11/13/2012 09:30 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

HRSC

BARTLETT

11/15/2012

G. Richard Bevan

G. Richard Bevan

Hearing Scheduled (Jury Trial 03/13/2013 09:00 G. Richard Bevan
AM)

HRSC

BARTLETT
BARTLETT

Hearing Scheduled (Pretrial Conference
03/04/201311:00AM)
Notice Of Hearing

G. Richard Bevan
G. Richard Bevan

1/30/2013

AFFD

PIERCE

Affidavit of Counsel for Appointment of New
Conflict Counsel

G. Richard Bevan

2/5/2013

HRSC

BARTLETT

Hearing Scheduled (Status 02/11/2013 09:30
AM)

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

FTAH

BARTLETT

Hearing result for Status scheduled on
02/11/2013 09:30 AM: Failure To Appear For
Hearing Or Trial

G. Richard Bevan

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

2/12/2013

WARB

BARTLETT

Warrant Issued - Bench Bond amount: 75000.00 G. Richard Bevan
Failed to Appear Defendant: Lemmons, Bryann
Kristine

2/14/2013

ORDR

BARTLETT

Order to Appoint Special Conflict Public Defender G. Richard Bevan

APER

BARTLETT

Defendant: Lemmons, Bryann Kristine
Appearance Greg J Fuller

G. Richard Bevan

SUBA

PIERCE

Substitution of Attorney

G. Richard Bevan

APER

PIERCE

Defendant: Lemmons, Bryann Kristine
Appearance M. Lynn Dunlap

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOCT

PIERCE

Motion To Continue

G. Richard Bevan

2/11/2013

2/25/2013

2/26/2013
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

2/26/2013

AFFD

PIERCE

Affidavit in Support of Motion to Continue

G. Richard Bevan

MOTN

PIERCE

Motion to Quash Arrest Warrant

G. Richard Bevan

2/27/2013

STIP

PIERCE

Stipulation to Continue

G. Richard Bevan

2/28/2013

MISC

PIERCE

Amended Summary of Expected Testimony of
Expert witness

G. Richard Bevan

MISC

PIERCE

State's Amended Exhibit List

G. Richard Bevan

BARTLETT

Warrant Recall Notice Sent

G. Richard Bevan

WARQ

BARTLETT

Warrant Quashed Failed to Appear Defendant: G. Richard Bevan
Lemmons, Bryann Kristine

DCHH

BARTLETT

Hearing result for Pretrial Conference scheduled G. Richard Bevan
on 03/04/2013 11 :00 AM: District Court Hearing
Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: also Motion to Continue and Motion to
Quash

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

ORDR

BARTLETT

Order to Quash Arrest Warrant

G. Richard Bevan

ORCO

BARTLETT

Order To Continue

G. Richard Bevan

ORDR

BARTLETT

Order Regarding Bond and Special Conditions
(Remains as set with Court Compliance)

G. Richard Bevan

CONT

BARTLETT

Continued (Jury Trial 05/22/2013 09:00 AM) 2
days

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
05/13/201311:00 AM)

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

3/4/2013

Judge

TFCC

PIERCE

Twin Falls County Court Compliance Program
Agreement in Lieu of Incarceration

G. Richard Bevan

MOTN

PIERCE

State's Ex Parte Motion to Re-Set Jury Trial

G. Richard Bevan

HRVC

BARTLETT

Hearing result for Pretrial Conference scheduled
on 05/13/2013 11 :00 AM: Hearing Vacated

G. Richard Bevan

HRVC

BARTLETT

G. Richard Bevan
Hearing result for Jury Trial scheduled on
05/22/2013 09:00 AM: Hearing Vacated 2 days

3/12/2013

SUBA

PIERCE

Substitution of Attorney

G. Richard Bevan

, 3/18/2013

HRSC

BARTLETT

Hearing Scheduled (Motion 03/25/2013 10:15
AM) to Reset Trial

G. Richard Bevan

MISC

PIERCE

Unavailable Dates for Trial

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

SUPR

PIERCE

Supplemental Response To Request For
Discovery and Second Amended Witness List

G. Richard Bevan

EXMN

BARTLETT

Ex-parte Motion for An Order to Revoke Bond
and Issue a Warrant

G. Richard Bevan

3/6/2013

3/11/2013

3/19/2013
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

3/21/2013

EXPO

BARTLETT

Ex-parte Order to Revoke Bond and Issue a
Warrant

WARI

BARTLETT

XSEA

BARTLETT

Warrant Issued -Arrest Bond amount: 100000.00 G. Richard Bevan
Defendant: Lemmons, Bryann Kristine
Case sealed
G. Richard Bevan

DCHH

BARTLETT

Hearing result for Motion scheduled on
G. Richard Bevan
03/25/2013 10:15 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: to Reset Trial

CMIN

BARTLETT

Court Minutes

ORDR

BARTLETT

Order Granting State's Ex Parte Motion to Re-Set G. Richard Bevan
Jury Trial

HRSC

BARTLETT

3/25/2013

3/26/2013

Judge
G. Richard Bevan

G. Richard Bevan

Hearing Scheduled (Jury Trial 05/29/2013 09:00 G. Richard Bevan

AM)

3/27/2013
3/28/2013
3/29/2013
4/8/2013

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
05/20/2013 11 :00 AM)

HRSC

BARTLETT

Hearing Scheduled (Bond Reduction 04/08/2013 G. Richard Bevan
10:30 AM)

BARTLETT

Notice Of Hearing

G. Richard Bevan

G. Richard Bevan

WART

DENTON

Warrant Returned Defendant: Lemmons,
Bryann Kristine

G. Richard Bevan

XUNS

DENTON

Case Un-sealed

G. Richard Bevan

TFJP

DENTON

Twin Falls County Jail Packet

G. Richard Bevan

TISR

DENTON

TF County Sheriffs Inmate Screening Report

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MFBR

PIERCE

Motion For Bond Reduction

G. Richard Bevan

ARRN

DENTON

Arraignment I First Appearance

Blaine Cannon

CMIN

DENTON

Court Minutes

Blaine Cannon

BSET

DENTON
PIERCE
AGUIRRE

BOND SET: at 100000.00 Per Warrant

Blaine Cannon

Amended Notice Of Hearing

G. Richard Bevan

State's Motion in Limine

G. Richard Bevan

PIERCE

Notice Of Hearing

G. Richard Bevan

DENTON
DENTON

Bond Posted - Surety (Amount 50000.00 )

G. Richard Bevan

NOHG
MOTN
NOHG
BNDS

Miscellaneous Payment: Sheriff Fees Paid by:
G. Richard Bevan
A-1 Auto Sales Receipt number: 1309295 Dated:
4/8/2013 Amount: $10.00 (Cash)

DCHH

BARTLETT

Hearing result for Bond Reduction scheduled on G. Richard Bevan
04/08/2013 10:30 AM: District Court Hearing Hele
Court Reporter: Sabring Vasquez
Number of Transcript Pages for this hearing
estimated: Also Motion in Limine (15 minutes)

CMIN

BARTLETT

Court Minutes

G. Richard Bevan
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Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

4/8/2013

ORDR

BARTLETT

Order Regarding Bond and Special Conditions
(Reduced to $50,000.00)

G. Richard Bevan

4/10/2013

TFCC

BANYAI

Twin Falls County Court Compliance Program
Agreement in Lieu of Incarceration

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Status 05/01/2013 09:30
AM) Status of Court Compliance

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

5/1/2013

5/20/2013

5/22/2013

5/28/2013

5/29/2013

5/30/2013

Judge

G. Richard Bevan
Hearing result for Status scheduled on
05/01/2013 09:30 AM: District Court Hearing Heh
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: Status of Court Compliance
G. Richard Bevan
Court Minutes

DCHH

BARTLETT

CMIN

BARTLETT

DCHH

BARTLETT

Hearing result for Pretrial Conference scheduled G. Richard Bevan
on 05/20/2013 11 :00 AM: District Court Hearing
Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

MEMO

BARTLETT

Pretrial Conference Memorandum Pursuant to
I.C.R. 18

G. Richard Bevan

WITN

PIERCE

Defendant's Witness and Exhibit List

G. Richard Bevan

COAF

PLEW

Court Clerks

DCHH

MCMULLEN

Change of Address Form from Misdemeanor
Probation
District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

DCHH

AGUIRRE

Randy J. Stoker
Hearing result for Jury Trial scheduled on
05/29/2013 08:30 AM: District Court Hearing Hele
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

MISC

AGUIRRE

Preliminary Jury Instructions

Randy J. Stoker

JUID

AGUIRRE

Defendant's Supplemental Jury Instruction

Randy J. Stoker

HRSC

COOPE

Hearing Scheduled (Sentencing 07/29/2013
03:30 PM)

G. Richard Bevan

FOGT

AGUIRRE

Found Guilty After Trial

Randy J. Stoker

ORDR

AGUIRRE

Order Returning Property to Investigating Law
Enforcement Agency

Randy J. Stoker

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

MISC

AGUIRRE

Post Jury Instruction

Randy J. Stoker
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Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

5/30/2013

PSMH1

AGUIRRE

PSSA1

AGUIRRE

VERD

AGUIRRE

MISC

AGUIRRE

Judge
Order for Pre-Sentence Investigation Report and Randy J. Stoker
Mental Health Assessment
Order for Presentence Investigation Report and Randy J. Stoker
Substance Abuse Assessment
Randy J. Stoker
Verdict Form
Guilty 4 Counts
Randy J. Stoker
Final Jury Instructions

AGUIRRE

Notice Of Hearing

G. Richard Bevan

MISC

AGUIRRE

Defendant's Exhibit List

Randy J. Stoker

MISC

AGUIRRE

State's Exhibit List

Randy J. Stoker

WITN

AGUIRRE

Witness List

Randy J. Stoker

MOTN

BARTLETT

Motion to Revoke Bond and Issue Warrant

G. Richard Bevan

6/3/2013

ORDR

BARTLETT

Order to Revoke Bond and Issue Warrant

G. Richard Bevan

6/4/2013

WARI

BARTLETT

Warrant Issued - Arrest Bond amount: NO BOND G. Richard Bevan
Defendant: Lemmons, Bryann Kristine

XSEA

BARTLETT

Case sealed

G. Richard Bevan

BNDE

BARTLETT

Surety Bond Exonerated (Amount 50,000.00)

G. Richard Bevan

BNDE

BARTLETT

Surety Bond Exonerated (Amount 50,000.00)

G. Richard Bevan

6/5/2013

LETT

BARTLETT

Letter from P & P re: PSI

G. Richard Bevan

6/6/2013

HRSC

BARTLETT

Hearing Scheduled (Status 06/13/2013 11 :00
AM)

G. Richard Bevan

NOHG

BARTLETT

Notice Of Hearing

G. Richard Bevan

WART

DENTON

G. Richard Bevan

XUNS

DENTON

Warrant Returned Defendant: Lemmons,
Bryann Kristine
Case Un-sealed

G. Richard Bevan

TFJP

DENTON

Twin Falls County Jail Packet

G. Richard Bevan

ARRN

DENTON

Arraignment/ First Appearance

NORF

DENTON

Notification Of Rights Felony

CMIN

DENTON

Court Minutes

BSET

DENTON

6/12/2013

HRVC

BARTLETT

6/13/2013

HRSC

BARTLETT

NOHG

PIERCE

BOND SET: bond per warrant to be held without
bond
Hearing result for Status scheduled on
06/13/2013 11 :00 AM: Hearing Vacated
Hearing Scheduled (Motion 07/09/2013 09:00
AM) for Judgment of Acquital or New Trial
Notice Of Hearing

Thomas D. Kershaw
Jr.
Thomas D. Kershaw
Jr.
Thomas D. Kershaw
Jr.
Thomas D. Kershaw
Jr.
G. Richard Bevan

MOTN

PIERCE

5/31/2013

6/10/2013

Renewed Motion for Judgment of Acquittal and
Motion for New Trial

G. Richard Bevan
G. Richard Bevan
G. Richard Bevan
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

6/20/2013

CONT

MCMULLEN

Continued (Motion 07/15/2013 10:30 AM) for
Judgment of Acquital or New Trial

Randy J. Stoker

MCMULLEN

Amended Notice Of Hearing

G. Richard Bevan

6/24/2013

MEMO

PIERCE

State's Memorandum Opposing Defendant's
Motion for Judgment of Acquittal or New Trial

G. Richard Bevan

7/10/2013

MEMO

PIERCE

State's Supplemental Memorandum Opposing
Defendant's Motion for Judgment of Acquittal or
New Trial

G. Richard Bevan

7/12/2013

MEMO

PIERCE

G. Richard Bevan
Memorandum in Support of Defendant's
Renewed Motion for Judgment of Acquittal and/or
Motion for New Trial

7/15/2013

HRVC

MCMULLEN

Hearing result for Sentencing scheduled on
07/29/2013 03:30 PM: Hearing Vacated

DCHH

MCMULLEN

Hearing result for Motion scheduled on
Randy J. Stoker
07/15/2013 10:30 AM: District Court Hearing Heh
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated: for Judgment of Acquital or New Trial

CMIN

MCMULLEN

Court Minutes

ORDR

MCMULLEN

Order Granting Motion for New Trial in Part,
Randy J. Stoker
Denying Motion for New Trial in Part and Denying
Motion for Judgment of Acquittal

MEMO

MCMULLEN

Supplemental Memorandum in Support of
Defendant's REnewed Motion for Judgment of
Acquittal and/or Motion for New Trial

G. Richard Bevan

HRSC

MCMULLEN

Hearing Scheduled (Pretrial Conference
08/09/2013 01 :30 PM)

Randy J. Stoker

HRSC

MCMULLEN

7/16/2013

G. Richard Bevan

Randy J. Stoker

Hearing Scheduled (Jury Trial 08/20/2013 08:30 Randy J. Stoker

AM)
MCMULLEN

Notice Of Hearing

G. Richard Bevan

7/17/2013

HRSC

BARTLETT

Hearing Scheduled (Bond Reduction 07/29/2013 G. Richard Bevan
10:30 AM)

7/18/2013

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOTN

PIERCE

Motion to Reinstate Bond

G. Richard Bevan

NOTA

YOCHAM

NOTICE OF APPEAL

Randy J. Stoker

APSC

YOCHAM

Appealed To The Supreme Court

Randy J. Stoker

7/25/2013

MORE

PIERCE

Motion For Reconsideration and Memorandum in G. Richard Bevan
Support Thereof

7/29/2013

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOTN

PIERCE

Motion for Permissive Appeal and Memorandum
in Support Thereof

G. Richard Bevan

7/24/2013
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

7/29/2013

DCHH

BARTLETT

Hearing result for Bond Reduction scheduled on G. Richard Bevan
07/29/2013 10:30 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

7/31/2013

ORDR

BARTLETT

Order of Reassignment

G. Richard Bevan

8/1/2013

CHJG

BARTLETT

Change Assigned Judge

Randy J. Stoker

CCOA

YOCHAM

Clerk's Certificate Of Appeal

Randy J. Stoker

8/5/2013

SCDF

KLIEGL

Supreme Court Document Filed-Notice Of
Appeal; Clerk's Transcript and Reporter's
Transcript Due 11-12-13

Randy J. Stoker

8/6/2013

SCDF

KLIEGL

Supreme Court Document Filed-Order
Consolidating Appeals

Randy J. Stoker

8/8/2013

MISC

PIERCE

Pages Estimate

Randy J. Stoker

MISC

PIERCE

Pages Estimate

Randy J. Stoker

HRVC

AGUIRRE

Hearing result for Jury Trial scheduled on
08/20/2013 08:30 AM: Hearing Vacated

Randy J. Stoker

DCHH

AGUIRRE

Hearing result for Pretrial Conference scheduled Randy J. Stoker
on 08/09/2013 01 :30 PM: District Court Hearing
Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

HRSC

AGUIRRE

Hearing Scheduled (Motion 08/23/2013 01:30
PM)

Randy J. Stoker

AGUIRRE

Notice Of Hearing

Randy J. Stoker

8/9/2013

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

8/15/2013

MEMO

PIERCE

State's Memorandum Opposing Defendant's
Motion for Reconsideration

Randy J. Stoker

8/22/2013

MEMO

PIERCE

Defendant's Final Memorandum in Support of
Defendant's Renewed Motion for Judgment of
Acquittal and Motion for New Trial and Dismissal

Randy J. Stoker

8/23/2013

BSET

MCMULLEN

BOND SET: at 75000.00

Randy J. Stoker

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

DCHH

AGUIRRE

Hearing result for Motion scheduled on
Randy J. Stoker
08/23/2013 01 :30 PM: District Court Hearing Hel<
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated: Motion for Reconsideration and Bond
Reduction

8/26/2013

ORDR

COOPE

Order on Defendant's Motion for Reconsideration Randy J. Stoker

8/30/2013

SCDF

COOPE

Supreme Court Document Filed Certified Copies
of Order on Defendant's Motion for
Reconsideration

Randy J. Stoker
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Case: CR-2011-0014836 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

9/3/2013

BNDS

KADAMS

Bond Posted - Surety (Amount 75000.00 )

Randy J. Stoker

KADAMS

Miscellaneous Payment: Sheriff Fees Paid by:
American Eagle Receipt number: 1322367
Dated: 9/3/2013 Amount: $10.00 (Cash)

Randy J. Stoker

Judge

9/6/2013

TFCC

PIERCE

Twin Falls County Court Compliance Program
Agreement in Lieu of Incarceration

Randy J. Stoker

10/4/2013

NOTC

PIERCE

Notice of Cross-Appeal

Randy J. Stoker

10/9/2013

SCDF

COOPE

Supreme Court Filed Notice of Cross Appeal.
Supplemental Transcript Due 11-6-2013

Randy J. Stoker

11/4/2013

SCDF

COOPE

Supreme Court Document Filed- Reset Due Date Randy J. Stoker
- Transcript and Clerk's Record Due 01-08-14

11/8/2013

NOHG

PIERCE

Notice Of Hearing

Randy J. Stoker

MOTN

PIERCE

Motion to Modify Terms of Release

Randy J. Stoker

NOTC

COOPE

Notice of Lodging; Tracy Barksdale, Jury Trial
May 29 & 30, 2013; Hearing July 15, 2013

Randy J. Stoker

LODG

COOPE

Lodged: Transcript on Appeal by email

Randy J. Stoker

DCHH

MCMULLEN

District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

11/25/2013

ORDR

MCMULLEN

Order Re: Motion to Modify Terms of Release

Randy J. Stoker

11/26/2013

SCDF

COOPE

Supreme Court - Entered Order Conditionally
Dismissing Appeal for Payment of Fees

Randy J. Stoker

SCDF

COOPE

Supreme Court Document Filed- Order
Conditionally Dismissing Appeal

Randy J. Stoker

SCDF

COOPE

Supreme Court- Entered Amended Order RE:
Fees

Randy J. Stoker

SCDF

COOPE

Supreme Court Document Filed-Amended Order Randy J. Stoker
RE: Fees

NOTC

MCMULLEN

Request for Hearing and Notice of Review
Hearing

Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Hearing Scheduled
01/14/2014 03:30 PM) Court Compliance Fee

Randy J. Stoker

11/15/2013

11/22/2013

12/12/2013

Review
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DISTRICT COURT
TWIN FALLS CO. IOAHO
FILED

2011 DEC 29 AM II: 32
BY

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83301
Phone: (208) 736-4020
Fax: (208) 736-4120

-~--~~

_ _ _ _ _ _ DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant,

Personally appears before me this

)
)
)
)
)
)
)
)
)

;)!i_

Case No. CR 11-

\L\~J(Q

CRIMINAL COMPLAINT

DOB:
SSN:

day of December, 2011, Peter Hatch, Deputy

Prosecuting Attorney, Twin Falls County, State ofldaho, and presents this complaint, pursuant to
Idaho Criminal Rule 3 and based upon the attached sworn affidavit, that BRYANN KRISTINE
LEMMONS, did commit the following:

CRIMINAL COMPLAINT - 1

16

•

'

COUNTI
TRAFFICKING IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732B(a)(4)(A), 37-2732B(c),18-204

That the Defendant, BRYANN KRISTINE LEMMONS, on or about October 25, 2011, in
the County of Twin Falls, State of Idaho, did:
1.

deliver twenty-eight (28) grams or more, as represented by the person selling or
delivering it, of methamphetamine, a Schedule II controlled substance, or of any mixture
or substance containing a detectable amount of methamphetamine, and/or

2.

aid and abet another who did deliver twenty-eight (28) grams or more, as represented by
the person selling or delivering it, of methamphetamine, a Schedule II controlled
substance, or of any mixture or substance containing a detectable amount of
methamphetamine

in violation ofldaho Code§§ 37-2732B(a)(4)(A), 37-2732B(c), 18-204.

COUNT II
TRAFFICKING IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732B(a)(4)(A), 37-2732B(c),18-204

That the Defendant, BRYANN KRISTINE LEMMONS, on or about December 6, 2011,
in the County of Twin Falls, State of Idaho, did:
1.

deliver twenty-eight (28) grams or more, as represented by the person selling or
delivering it, of methamphetamine, a Schedule II controlled substance, or of any mixture
or substance containing a detectable amount of methamphetamine, and/or

2.

aid and abet another who did deliver twenty-eight (28) grams or more, as represented by
the person selling or delivering it, of methamphetamine, a Schedule II controlled
substance, or of any mixture or substance containing a detectable amount of
methamphetamine

in violation ofldaho Code§§ 37-2732B(a)(4)(A), 37-2732B(c), 18-204.
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All of which is contrary to the form, force and effect of the statute in such case made and

Peter Hatch
Deputy Prosecuting Attorney

Signed before me t h i s ~ day of December, 201 .

CRIMINAL COMPLAINT - 3
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DISTRICT COURT
TWIN FALLS CO. IOAHO
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN fflJ.Dct 29 AM fl:
THE STATE OF IDAHO,

STATE OF IDAHO
vs.
BRYANN KRISTINE LEMMONS
D.O.B
SSN:

BY--~--~

) CASENO.
)
)
) AFFIDAVIT OF PROBABLE CAUSE
)
)
) IN SUPPORT OF CRIMINAL

~K -

DEPUTY

)

) COMPLAINT/CITATION
)

STATE OF IDAHO
COUNTY OF TWIN FALLS

)

)

Your Affiant, Detective Jerod Sweesy, of the Idaho State Police Investigations Division
being first duly sworn, on oath deposes and says:

1.

Your Affiant is the same person whose name is subscribed to the attached complaint.

2.

Your Affiant believes that probable cause exists for the charges and believes the crimes as
set out below have been committed in Twin Falls County in the state of Idaho, and that
(BRYANN K. LEMMONS) is the person who committed said crime(s).

3.

1

32

Your Affiant believes that the above named defendant committed the crimes of:

a.

One (1) count, Trafficking in Methamphetamine I.C. 37-2732B(3)(A)

b.

One (1) count, Trafficking in Methamphetamine I.C. 37-2732B(3)(A)

c.

One (1) count, Failure to Affix Drug Tax Stamp I.C. 63-4205(1)

d.

One (1) count, Failure to Affix Drug Tax Stamp I.C. 63-4205(1)

\G\NAJ.
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STATEMENT OF FACTS IN SUPPORT OF PROBABLE CAUSE

On 10-25-2011, I met Cl#86 at the Idaho State Police District 4 office in Jerome, Idaho. Cl#86
had been contacted by Sara HAFFNER who agreed to sell Cl#86 some methamphetamine.
Cl#86, had pre-arranged a controlled purchase with HAFFNER. Cl#86 ordered one-ounce of
methamphetamine from HAFFNER who stated the cost would be one thousand, four hundred,
and fifty dollars ($1450). Cl#86 stated that HAFFNER was going to take Cl#86 to an unknown
location but knew it was near Hansen, Idaho.

Detective T. Barrett and I strip searched Cl#86 and Detective S. Walker searched Cl#86's
vehicle. I provided Cl#86 with one thousand, four hundred, and fifty dollars ($1450) in
pre-recorded US Currency. I also provided Cl#86 with a wireless covert transmitter.

I maintained surveillance on Cl#86 while he traveled to 212 S 700 W, Jerome, Idaho
(HAFFNER'S residence), where Cl#86 picked up HAFFNER prior to meeting an unknown female
for the controlled purchase. Cl#86 arrived at HAFFNER's residence at 12:26 PM. I could hear
Cl#86 place a phone call to HAFFNER, and tell her that he/she was in her driveway. At about
12:31 PM, HAFFNER came out of her residence and got into Cl#86's vehicle.

Other Idaho State Police Detectives and I followed Cl#86 and HAFFNER east bound on State
2
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Highway 25 until it merged with State Highway SO. They continued on Highway 50 until they
turned south on 3800 East, Twin Falls County. As they were traveling to the residence to make
the controlled purchase, I could hear HAFFNER tell Cl#86, "When we get there, we are smoking
a bowl. Her brother Peter will be there .... he knows but we aren't open. He hates meth .... he
likes to do coke and loves the pills ..... he's a pill popper."

As they approached Foothills Road, I heard HAFFNER instruct Cl#86 to turn right. After a few
hundred yards, HAFFNER told CI#86 to turn left into a driveway that led to a blue trailer house
on the hill. I knew this residence from a case I worked in December of 2007 to be 004 Nielson
Lane, Hansen, Idaho. At approximately 1:01 PM, they arrived at the residence. As they were in
the driveway, HAFFNER told Cl#86, "we are smoking a bowl, it's gonna happen."

HAFFNER asked Cl#86 for the money. I could hear Cl#86 count out one thousand, four
hundred, and fifty dollars ($1450) to HAFFNER. Both went inside the residence where I could
hear them being met by a female. After some conversation, I hear the female (later identified
as Bryann LEMMONS) state, "OK... so do you have the money."

HAFFNER started telling Cl#86 to smoke meth. After several attempts, CI#86 kept refusing.
LEMMONS and HAFFNER smoked meth in front of Cl#86. On the wire, I could hear them
striking the lighter several times. At a point in a conversation between CI#86 and LEMMONS,
she told CI#86 that she was 32 years old.
3
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At approximately 1:16 PM, Cl#86 and HAFFNER left the residence. As they were walking out,
HAFNNER returned back to the residence and Cl#86 remained inside his/her vehicle.
Approximately one minute later, HAFFNER returned to the vehicle and both Cl#86 and
HAFFNER left.

I followed Cl#86 and HAFFNER back to her residence where Cl#86 dropped her off at
approximately 1:50 PM. I then followed Cl#86 back to the Idaho State Police Office in Jerome,
Idaho.

Detective Corder and I escorted Cl#86 into the office where he/she gave us a clear plastic
wrapped crystal substance. Detective Corder and I strip searched Cl#86 and Detective Walker
searched Cl#86's vehicle. No currency or contraband was located. Cl#86 completed a witness
statement form about the controlled purchase.

I interviewed Cl#86 about the purchase. During the interview, he/she stated that after arriving
at LEM MON'S residence, HAFFNER asked for the money for the purchase. While inside the
house, HAFFNER paid LEMMONS and LEMMONS gave Cl#86 the drugs. Cl#86 stated he/she
was clear on ordering a "full ounce" due to being shorted in the past by HAFFNER in previous
controlled purchases in Jerome County. Cl#86 stated both LEMMONS and HAFFNER smoked
methamphetamine while he was in the residence. Both attempted to get Cl#86 to smoke
4
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metham phetam ine but never did. Cl#86 described LEMMONS as a petit female
with blonde
hair and light blue eyes. After Cl#86 complet ed the stateme nt, he/she was released
.

I weighed the drugs that Cl#86 purchased from HAFFNER and LEMMONS with a
gross weight of
27.5 grams. I placed the drugs (Exhibit 6) into the Idaho State Police tempora ry
secured storage
for testing and packaging later.

The digital recording was placed onto a DVD (Exhibit 7) and also placed into evidenc
e.
On 10-28-2011, I tested the crystal substance using a NIK test kit (U) and received
a
presumptive positive for metham phetam ine.

On 12-07-2011, I received the Idaho State Forensic lab report showing that Exhibit
6 was
positive for metham phetam ine. A copy of the state lab slip was placed in the case
file.

On 12-06-2011, I met Cl#86 at the Idaho State Police District 4 office in Jerome,
Idaho. Cl#86
had been contacted by Sara HAFFNER who agreed to sell Cl#86 some metham phetam
ine.
Cl#86, had pre-arranged a controll ed purchase with HAFFNER. Cl#86 ordered one
and a
half-ounces (1 ½) of metham phetam ine from HAFFNER who stated the cost would
be two
thousand dollars ($2000).

As Cl#86 was in the Idaho State Police Office, I showed him/her a drivers license
photo of a
5

23

•

•

female whom I thoug ht may be LEMMONS. Cl#86 positi
vely identi fied the photo as Bryann
Kristine LEMMONS, DOB

as the female that he/sh e has been purchasing the

metha mphe tamin e from. Cl#86 stated "100% positive".

Cl#86 stated that HAFFNER was going to take Cl#86 to LEMM
ONS residence located at 004
Nielson Lane, Hansen, Twin Falls, County, Idaho.

Detective S. Walke r and I strip searched Cl#86 and Twin
Falls Police Detective Sgt. Fustus and
Gonzales searched Cl#86's vehicle. I provid ed Cl#86 with
two thous and dollars ($2000) in
pre-recorded US Currency. I also provid ed Cl#86 with a
wireless cover t trans mitter .

I maint ained surveillance on Cl#86 while he travel ed to
212 S 700 W, Jerome, Idaho
(HAFFNER'S residence) and pick up HAFFNER prior to meeti
ng LEMMONS for the contro lled
Purchase. Cl#86 arrive d at HAFFNER's residence at 12:05
PM. I could hear Cl#86 placed a
phone call to HAFFNER, and tell her that he/sh e was in
her driveway. At abou t 12:09 PM,
HAFFNER came out of her residence and got into Cl#86's
vehicle.

We follow ed Cl#86 and HAFFNER east bound on State Highw
ay 25 until it merged with State
Highway 50. They contin ued on Highway 50 until they turne
d south on 3800 East, Twin Falls
County.

6
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As they approached Foothills Road, I heard HAFFNER instruct Cl#86 to turn right. After a few
hundred yards, HAFFNER told Cl#86 to turn left into a driveway that led up to a blue trailer
house on the hill. This is the same residence that they went to for the purpose of purchasing
exhibit #6 on 10-25-2011. Cl#86 and HAFFNER arrived at LEM MON'S residence at 12:40 PM.
HAFFNER instructed Cl#86 to remain in the vehicle while she went inside. I placed a phone call
to Cl#86, who stated that LEMMONS was not there and they may have to go meet her at her
boyfriend's house.

At approximately 12:53, HAFFNER returned to Cl#86 and stated that LEMMONS was on her
way. Over the wire, I heard HAFFNER state she {LEMMONS) only has one-ounce and asked
Cl#86 if that would be ok. Cl#86 stated one-ounce would be fine. Both Cl#86 and HAFFNER
went inside the residence.

At approximately 1:20 PM, I observed a blue Oldsmobile bearing Idaho license plate 2J44502
arrive at the residence. This vehicle came back as a 1997 Oldsmobile 4 door registered to
Bryann LEMMONS, 004 Neilson Lane, Hansen, Idaho.

I could hear Cl#86 and HAFFNER make contact with LEMMONS inside the residence. HAFFNER
and LEMMONS left the area of Cl#86. A male was also inside the residence, which was later
identified as Tim Roholt.

7
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At approximately 1:28 PM, I could hear Cl#86 and HAFFNER leave the residence. While inside
Cl#86's vehicle, I could hear C/#86 asks HAFFNER if it was an ounce. HAFFNER stated it was.
During a later interview with Cl#86, he/she stated that HAFFNER delivered him the
methamphetamine when they got into the vehicle after leaving the residence. Both Cl#86 and
HAFFNER drove from the residence and headed northbound on Rock Creek Road.

As Cl#86 and HAFFNER arrived in Hansen, Idaho, TFSO Deputy Morgan Case stopped their
vehicle. Deputy Case took Cl#86 back to his vehicle while I made contact with HAFFNER. After I
spoke to HAFFNER about the previous and current deliveries on a controlled substance, she
admitted to knowing what was going on. I told HAFFNER that I knew she had some drugs on
her person. HAFFNER reached into her bra and removed a small plastic bag that contained a
crystal substance. She also removed a fifty dollar ($50) bill. She stated that she wanted to make
sure that she kept her money. HAFFNER was transported to the Idaho State Police office in
Jerome, Idaho for an interview.

After HAFFNER was transported to the Idaho State Police Office, Cl#86 completed a witness
statement and returned five hundred and fifty dollars ($550.00) and was released from the
scene.

I transported the drugs back to the Idaho State Police Office in Jerome where Detective Walker
and I tested and packaged both the ounce from the controlled purchase and the small amount
8
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located on HAFFNER. Both returned with a presumptive positive for methamp hetamine using
a
NIK test kit (U). The ounce package (Exhibit #8) weighed 27.4 ggw and the small amount
obtained from HAFFNER (Exhibit #9} weighed 1.1 ggw. Both were packaged and placed into the
Idaho State Police evidence storage.

I obtained the copy of the pre-recorded buy money used to make the controlle d purchase. The
fifty dollar ($50) bill that HAFFNER had on her matched one of the fifty dollar ($50} bill Cl#86
was given by us to make the controlle d purchase.

The digital recording was placed onto a DVD (Exhibit 10} and also placed into evidence.

Exhibit 6 and 8 did not have affixed, an Idaho Drug Tax Stamp.

Dated this /

;Lµ- '1)~II

2011.
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DISTRICT COURT

1W!N FALLS CO. fDAHC
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIST~(C'J:~F,."t.HE.M 2 3 _,
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWltlJi~LCi ti'n : 8
427 Shoshone Street North
BY
~H
Twin Falls, Idaho 83303-0126
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
BRYANN K LEMMONS
3250 E 3425 N
KIMBERLY, ID 83341
Defendant.
DOB:
DL:

------DEPUTY
CASE NO: CR-2011-0014836
NOTICE OF HEARING

)

)
)
NOTICE IS HEREBY GIVEN that this case is set for:
Preliminary: Friday, January 06, 2012
Judge: Honorable Nicole Cannon

08:15 AM

I hereby certify that copies of this Notice were served as follows on this date Thursday, December 29,
2011.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are multiple
defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior determination
under I.C.R. 25(a)(3). The panel of alternate judges consists of the following judges who have
otherwise not been disqualified in this action: Judges Bollar, Borresen, Cannon, Duff, Harris,
Hodges, Holloway, Ingram, Israel, Kershaw, Redman, Robinson, and Walker.
Bryann K Lemmons/
_ _Mailed ___
v_Hand Delivered
I received a copy of thi~ notice.

"8ii1l1J\lttk &Jv'WVl-1 &)11,,2
Defendijfi Signature

Grant Loebs, Prosecuting Attorney
• <' Folder _ _ Mailed
cf)
Defense Counsel
./
Folder ___.Mailed
Dated: Thursday1 December 29, 2011
Kristina Glascock
Clerk the District Court

\\
NOTICE OF HEARING - 1 (03/06)
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rw,DJSTRICT COURT
f'I FALLS CO. IOAHr
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
~
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLiJ I I DEC
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff,
vs.

Lm~o~,

~()~V''
Defendant.

)
)
)
)
)
)

..

29 PM 2: 3B

BY----~(..,CO~

CJ.filV

CASE NO: CQ:-\\-\L\<t!j~Q

-----DEPUTY
NOTIFICATION OF RIGHTSFELONY

)

)
)

The purpose of this Initial appearance is to advise you of your rights and charge(s) against you.
•

You have the right to be represented by an attorney at all times.

•

If you want an attorney, but cannot pay for one, the court wUI appoint one to help you. If you are
found guilty or plead guilty, you may be ordered to reimburse Twin Falls County for the cost of
your defense.

•

You have the right to remain silent. Any statement you make could be used against you.

•

You have the right to bail.

•

You have the right to a preliminary hearing before a judge.

•

The purpose of a preliminary hearing is to determine whether probable cause exists to believe
you have committed the crime(s) charged. A preliminary hearing is not a trial to decide guilt or
innocence.

•

You can cross-examine all witnesses who testify against you.

•

You can present evidence, testify yourself if you wish, and have witnesses ordered to testify by
subpoena.

•

If the court finds probable cause exists that you committed the crime(s) charged, or if you waive
your preliminary hearing, you will be sent to the District Court for arraignment.

If you have any questions about the charge(s), about your rights or the court process, don't hesitate to
speak up. It is important that you understand.
Acknowledgment of Rights

nre

document and I understand these ri hts as set forth above.

Dat
NOTIFICATION OF RIGHTS-1
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Twin Falls County ftblic Defender Applic~tion •

OiSTHJCT COURT

Every question on this application must be answered completely and
1WIN FALLS CO. IOAHO
FILED
you MUST PROVIDE VERIFICATION OF INCOME by way of
pay stub, SSI statement, or by whatever means you obtain income
ZDI I DEC 29 PM 2: 38
and/or pay your expenses. Failure to do so may result in your
application being denied and/or returned to you for completion.
BY
~
Name-"Br::, f/-nl'1. ~rJIJOf.tOV'l.S
Case No. CR-\I-\LJ%'3(p
~(
Addre~ l!J4 ~ '*17;5;;;,. (.e. 11,,£/
Home phone No. ~1..,:3, -S7J07
City, State, Zip 1=L~<9)
Message phone No.
-DEPUTY
Age ~~
Marital status_____
Last 4 Digits of Social Security N
People who live in your house: list the names of dependents and/or people which you share income/expenses
Name
Rea
l t"ions h'1p
A.,re
E·mpoyer
l
......__

( ),,)
-

Monthly Income:
All household income including income from SSI, Social Security, AFDC, Child Support, trust
funds, food stamps, unemployment, etc. If unemployed, are you registered with job service?_
Net Income
Source - Ex: self, s ouse
Em lo er

Monthly-enses:
,>,,,,
Rent$ ~ ( )
Food$ WO,
.
Water$- - - - Property Taxes $
/
Electricity $ /.50
Cable$
/
I
Ga-s Heat $ -·
Phone$ 'l.:i
~380,eO
Non-Food Item:
Total Owed:

i,m

Car Payment $ - ~ - - Gasoline $ L/0. ()P
Veh. Maintenance~
Veh. Insurance $ · ·
··
Horne Insurance $ - - - Mln. Mon. Pymt. Required:

1.

2.
3.
Total Owed:

Mln. Mon. Pymt. Required:

Total Owed:

Min. Mon. Pymt. Required:

Monthly Child Support Payments:
~
I am required. to pay monthly child support in the amount ot(l__~-=-I am now paying $_ _ _ each month for child support.
My payments are current. D Yes
D No
30

PUBLIC DEFENDER APPLICATION

PAGE-I
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•

Assets:
Including vehicles, real estate (house), cash on hand, savings, credit union, household goods, etc.
Item (Year; model, make)
Value
Amount Owin~

()
CCC;,

Public Defender
Have you applied for the public defender in the past?

o Yes

o No

When? _ _ _ _ __

Were you appointed D or denied D the public defender?

Acknowledgment
Based upon the foregoing facts, I declare that I am without funds to hire an attorney and
request that the court appoint the Public Defender for Twin Falls County to represent me. I
further understand that I could be required to reimburse Twin Falls County for the
services of the public defender. These funds will go to the county. I hereby declare, under
penalty of perjury, that I have examined the foregoing statement and my answers are true and
correct to the best of my knowledge. I further understand that upon request, I could be required
to supply the court with copies of my income tax returns.

Defendant rsign.ature must be witnesse
Subscribed and sworn to before me this _ _ day of _ _ _ _ _ _ _ _ _ _ _ _ _ __
or

Court official authorized to administer oaths
or Notary Public

Witnessed by Sheriffs Deputy

Information Release

'bfjl1r>Vl- letn/Yl()VJ.S

I,
authorize my relatives, banker, credit union,
physician(s), hospital(s) and any other persons or organizations, including the State Department
of Health & Welfare, Social Security Administration, Veterans Administration, law enforcement
agencies, courts, Idaho Department of Employment or employee having information concerning
me/us or my/our circumstances to provide the information to such representatives of Twin Falls
County insofar as is pertinent to the application.
I hereby authorize Twin Falls County and/or its representative to perform a credit check/report
for purposes of verifying the need for being appointed a public defender to represent me.
I hereby authorize a photostat copy of this agreement to be used when necessary and give it full
force as the original. This release is valid as long as it is pertinent to this application.
Dated this _ _ day of _ _ _ _ _ _ _ _ _ _ _ ___, _ _ __

Defendant (signature must be witnessed)
PUBLIC DEFENDER APPLICATION

PAGE-2
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. DISTRICT COURT
1W/M FALLS CO IOALfn
FILED.
r"

tUI I DEC 29 PM 2: 36

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DMSION

Judge

\'1.l]5'.\-\\

Time

CV\h\N.DN

, PM

Counter._

Deputy Clerk

a.
Nie~

n

------DEPUTY

ARRAIGNMENT MINUTES
Date

--f.tj~-RV-

8 y ____

___,)f-'-:......
Io'-1-li'--J:=--.,3S=-----_ _ _CaseNo.

Cfl--tHt.¥l:5<o

T
-:i
Interpreter_ _ _ _ _ _ _ _ _ _ _Ctrm #_,.),,,,__ _

u'----'u\~±<~h~---IL

State of Idaho

Attomey___,_f_.

vsj:)

.S~S.1. . .......e.~=--------..
(

f

.A

Attomey_T--+---'-~Jf--'-A1........1.....

y~Y\V\

t

Offense:;

~

2(Appeared in person
Bond
D Failed to appear D Warrant issued

so ooO

~:f-"D per warrant .D. Agent's warrant D

OR release
D Walk In Arraignment/Summons D Bond previously

Court Compliance program
sted

Al.-

/
Complaint read
Probation violation read D Defendant waived reading of probation violation
~ Rights and penalties given~ Rights form signed 'ij{ Rights and penalties understood

ex

g

~efendant waived counselD Private counsel _ _ _ _ _ _ _ _ _ _ _ _ _ D to hire
lj'l_l'ublic defender appointed D Public defender denied D Public defender confirmed/continued
D Plead not guilty
D Plead guilty
D Court accepted plea

D Pretrial~------------------D Courttrial~-----------------D Sentencing0----s--r-------,--=-----,-.-----=---:-r-=------,--,,-------O(Prelim
l-(o-l;l ii) 2:
D Fugitive (identity) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Arraignment _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Hearing to be set

D PY-admit
D PY-deny

D
D
D
D

IS AM

Admit/Deny set _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Evidentiacy set _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Disposition set _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Status set _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

0 SEE SENTENCING MINUTES

j
~

nditions of bond/OR release/probation:

D AGENT'S WARRANT - To be replaced in 72 hours or defendant to be released

Check in with public defender inimediately upon release
Check in with court compliance officer; Pay costs associated with court compliance ~CRAM. unit authorized

D Court entered no contact order

~\C-

D Border patrol hold
D Do not enter country illegally.
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DISTRICT COURT

DEFEi\illANT'S NAiVIE: -·~~~~~~Le-ro..........,_fr),....oo~S~_ _ _ _ _T_W_lf_~FALLS CO. IDAH(I
V - FILED

ZOii DEC 29 PM 2: 38

LEGAL STATUS (Ki\fO\Vi\T)
Prior Felonies:

~

YES

Comrne11ts: _ _ _ _ _ _B_Y_-_-_-_-_-_-_-_-~...J.~~...i-

-----DEPIJTY
Prior l1,[isdemeanors@

NO

qi.{- £-t\> tt., (}3- ::th.i._Y1k'ci

1

00-

Cornrnen~s:
~O\

J\J- q,s ~ 4nbu\4J f.n:b-y, ~jJ~

ra.pbn&dia

:=-T?'s\x= - - - - - - - - - - - - - - - - - - - - - - - -

PARTIALLY [ ]

\A JOCA.\J \ea, J£ 'io

JATE:

M-g

Ccvcl-s

dJscrd-k:n -

~_L_ COURT C0MPU,·\t,TCE OFFICE~~_,_·-~~-----AdmitCCP
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DiSTRICT COURT

1WIN FALLS CO. IDAHC
FILED

IN DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN Fl{l!ll.SEC

29 PH 2: 38

av____ccQ0
State of Idaho,

)
)
)
)

Case NO: CR-2011-0014i§~UTY
ORDER TO APPEAR

Bryann K Lemmons,
3250 E 3425 N
Kimberly ID 83341

)
)
)
)
)

Defendant.

)
)

Plaintiff,

vs.

You, Bryann K Lemmons, the above named Defendant are notified and ordered to comply as
follows:
1. To personally appear at the Public Defender's Office, located at 231 4th Avenue North,
Twin Falls, Idaho, on
~mmediately Upon Reiease
, 20_ _ at
_ _ _ _ a.m./p.m. unless private counsel has been retained.
2. To keep the Public Defender's Office notified of your residential address, mailing
address, phone number and place of employment.
3. To personally appear at and to keep each appointment with your Public Defender and
the Court.
FAILURE TO COMPLY WITH THIS ORDER will result in the forfeiture of any bail posted or the
revocation of your recognizance release, a warrant for your arrest and may result in the filing of
contempt charges.
GOOD CAUSE HAVING BEEN SHOWN, the Public Defender of Twin Falls County is hereby
appointed to represent you. You may be ordered to reimburse Twin Falls County Idaho for all or
part of the cost of legal representation.
Dated this 29th day of December, 2011.

~M
Defendant
Copies to:

""

M~

, /Public Defender

~Prosecutor
-V'-Defendant

ORDER TO APPEAR - 1
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Date: 12/29/2011

Fifth Judicial District Court - Twin Falls County

Time: 02:54 PM

•

Receipt

•

NO.

1134994
Page 1 of 1

Received of: A-1 Auto Sales

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - $ - - -10.00
--

Ten and 00/100 Dollars
Case: CR-2011-0014836

Defendant: Lemmons, Bryann K

Amount

Sheriff Fees

10.00

Total:

10.00

Payment Method: Cash
Amount Tendered:

Kristina Glascock , Clerk of the District Court
10.00
By:

Clerk: KADAMS
Duplicate

t®

Deputy Clerk
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PROMISE TO APPEAR

•

[l1S1 RICT COURT

TWIN FALLS CO. IDAHO
FILED

i~Mf 8bf8
I HEREBY Promise to appea r before the District Court of the Fifth JZ9fiH)(ft>BO
l~ated in the Jud1 t·
State of Idaho, in and for the County of Twin Falls, MAGISTRATE DIVISION,
five (51 days- · k
Annex Building, next to the County Courthouse, in Twin Falls, Idaho, within
before said C~H TY
eluding Saturd ay and Sunday of my release from custody, for arraign ment
DATED This

·---~ '!j__ day of ___ j}_~&._~_k__'F..C _____________ 2 0 JL.

.
R: f.[_f. ~r..7 -ARE TO
YOU'(le:,P
P-APPEA

r~ _ :~-- - - - -,

~

the _____

.

-,2 O//._.
b.___ .day of ~~- -~-~-r--·.

at _____•:J..:r-3.t?... p.m.

Signature

TWIN FALLS PRINTING
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Williams Law Office Chtd.

w,~JifrfLto
f/ gguFH
., IDAHO

1

2012 JAN -5 AM ID: 55

Tim J. Williams/ ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
PHONE: 208-736-0699
FAX: 208-736-0508

ay___

~~

---..:...t_~-DEPI/Tv

tim@timjwilliamslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
STATE OF IDAHO,
Plaintiff,

v.
BRYANN LEMMONS,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CR-11-14836

SUBSTITUTION OF COUNSEL
AS CONFLICT PUBLIC DEFENDER

COMES NOW Tim Williams of Williams Law Office Chtd., and hereby substitutes in for the
Public Defender as Conflict Public Defender Counsel on behalf of the Defendant. Copies of all
further pleadings and correspondence regarding this matter should be sent to Tim Williams, 401
Gooding Street North, Suite 101, Twin Falls, ID 83301.

.

/

DATED this _1_ day of January, 2012

SUBSTITUTION OF COUNSEL AS CONFLICT PUBLIC DEFENDER - 1
37
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CERTIFICATE OF DELIVERY

I HEREBY CERTIFY that on the .2._day of January, 2012, I caused a true and correct copy of
the foregoing to be delivered, with all charges prepaid, by the method indicated below, addressed
to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]

COURT BOX

L~sistant
T Williams

m

SUBSTITUTION OF COUNSEL AS CONFLICT PUBLIC DEFENDER - 2
38
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DISTRICT COURT

1WIN FALLS CO., IOAHO
FILED

Williams Law Office Chtd.

2012 JAN -5 AM 10: 55

Tim J. Williams/ ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

BY_ _ _ _ _-::-:-:::----

r-0

CLERK

----~::..t.1---0EPIJTV

tim@timjwilliamslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
STATE OF IDAHO,
Plaintiff,

v.
BRYANNLEMMONS
Defendant,

TO:

)
)
)
)
)
)
)
)
)

Case No: CR-11-14836

REQUEST FOR DISCOVERY
AND INSPECTION

Prosecuting Attorney's Office, State ofldaho, County of Twin Falls.
The Defendant in the above-entitled case by and through his/her attorney of record, Tim

J. Williams of Williams Law Office Chtd., does hereby request, pursuant to Rule 16 of the Idaho
Criminal Rules, discovery and inspection of the following information, evidence, and materials:
1)

Pursuant to Idaho Code Section 18-6708, Rule 16 if the Idaho Criminal Rules,

Article 1 Section 13 of the Idaho Constitution, and the Untied States Code Annotated 18-2518,
the Defense requests immediate disclosure of the dates and times of any interceptions of any
wire or oral communications of Defendant, the contents of any wire or oral communications of
Defendant or evidence derived therefrom, a copy of the application and Order authorizing
REQUEST FOR DISCOVERY· 1

39
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•

-

•

interception of any oral or wire communications of defendant, the date of the entry period
authorized, any authorization to intercept wire or oral communications of Defendant or
interception surveillance of telephones listed in Defendant's name, or at Defendant's home or
place of business.
2)

The defense requests access to the original tapes of all taped telephone contacts

and/or "body wire" surveillance contacts by any person at any time with the Defendant and/or
other persons during the course of the criminal investigation of the Defendant.
3)

The Defense requests to be a copy of any written agreement of cooperation with

any witness expected to be called at trial or who were utilized in the investigation of this criminal
action, any and all Confidential Informant supervision documents, full records of payment to any
Confidential Informant, police reports of any crimes in which any State's witness was a suspect,
in the identity of any probation and/or parole officer that was supervising any State's witness,
and any and all probation and or parole records pertaining to any State's witness.
4)

Any material or information within your possession or control, or which hereafter

comes into your possession or control, which tends to negate the guilt of the accused as to the
offense charged.
5)

Any material or information within your possession or control or which hereafter

comes into your possession or control which is in any way relevant to any medical, whether
psychological or physical, examination of any alleged victim or witnesses.

6)

Defendant requests copies of any material or information within your possession

or control or which hereafter comes into your possession or control which shall be used as
evidence in the trial or any hearing of this matter.

REQUEST FOR DISCOVERY - 2

40
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•
7)

•

Defendant requests the name, telephone number and current address of any

witness that you may call at the trial of this matter or any hearing of this matter and a summary
of each witnesses knowledge of this matter.
8)

If you have used any expert witness for any reason what so ever in this matter;

please produce the name, telephone number, address and curriculum vita of any such expert
witness. Also, produce any records created by any such expert witness pertaining to this matter.
Also please set forth the summary of the expert witnesses' knowledge of this matter and that
upon the witness is expected to testify.
9)

If there exists any audio or visual tapes pertaining to this matter, please produce

the same for inspection.
Defendant requests that the above information be delivered to counsel within fourteen
(14) days if the date of this request, or if not deliverable, the undersigned requests permission to
inspect and copy said information, evidence and materials within 14 days.

DATED this

~day of January, 2012.

REQUESTFORDIBCOVERY-3
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the

S

day of January, 2012, I caused a true and correct copy of

the foregoing to be delivered, with all charges prepaid, by the method indicated below, addressed
to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]
[
]
[
]

HAND DELIVERY
US MAIL
FACSIMILE

\,W.:U .;:_~

"Beem
Lgal Assistant

REQUESTFORDIBCOVERY-4
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DISTRICT COURT

1WIN FA,}h_SECJ'-· IDAHO

Williams Law Office Chtd.

2812 JAN -5 AM 10: 55

Tim J. Williams /ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

BY_ _ _--:~-,
~

CLERK -

- - - --OEPLJJV

tim@timjwilliamslaw.com

Attorney for the Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

****
STATE OF IDAHO,
Plaintiff,

v.
BRYANNLEMMONS
Defendant,

)
)
)
)
)
)
)
)
)

Case No.: CR 11-14836
RESPONSE TO REQUEST FOR
DISCOVERY

----------------)

TO: Grant P. Loebs, attorney of record for the above-named Plaintiff,
COMES NOW, Defendant by and through his attorney of record, Tim J. Williams of Williams
Law Office Chtd., and hereby responds to the Request for Discovery as follows:

1.

No such items exist at this time.

2.

No such reports, examinations or tests have been made at this time.

3.

The Defendant reserves the right to use any and all persons listed as witness by the State to
be used at the Trial of this matter or disclosed in the discovery. The substance of the
testimony and the telephone numbers and addresses are already known to the State. Please
consider this as a witness list.

4.

No such expert witnesses have been contacted.

RESPONSE TO REQUEST FOR DISCOVERY -

1
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•
5.

•

Defendant will supplement all discovery answers and responses when new information is
available and appropriate. Defendant reserves the right to call any and all witnesses named
by the Prosecuting Attorney or disclosed in discovery as well as using any such
documentation, exhibits or tangible items named or disclosed in discovery. Defendant
reserves the right to supplement these responses at any time. Please consider this as a
witness and exhibit list.

,.,,-

DATED this _ _'-_ day of January, 2012.

RSSPONSE TO REQUEST FOR DISCOVERY - 2
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•

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the~ day of January, 2012, I caused a true and correct
copy of the foregoing to be hand delivered by placing the same in the appropriate box located at
the Twin Falls County Courthouse, addressed to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[

[
[

X

]

]
]

HAND DELIVERY
US MAIL
FACSIMILE

"Beem
--S
im J. Williams

RESPONSE TO REQUEST FOR DISCOVERY - 3
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
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--DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

TO:

Case No. CR 11-14836

REQUEST FOR DISCOVERY

TIMOTHY J. WILLIAMS, Attorney of Record for the above-named defendant.
COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its

Attorney of Record, Peter Hatch, Deputy Prosecuting Attorney, and does hereby request,
pursuant to Rule 16 of the Idaho Criminal Rules, discovery and inspection of the following
information, evidence, and materials:
1. To furnish the Prosecuting Attorney's Office with copies of any photograph books,
papers, documents, photographs, tangible objects or copies or portions thereof, which are within
Request for Discovery - 1

V¢8,ted 12-1+2011
:
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•

•

the possession, custody, or control of the defendant, and which defendant intends to introduce in
evidence at the trial.
2. To provide the Prosecuting Attorney's Office with copies of any results or reports of
physical or mental examinations and scientific tests or experiments made in connection with this
case, or copies thereof, within the possession or control of the defendant, which the defendant
intends to introduce in evidence at the trial or which were prepared by a witness whom the
defendant intends to call at the trial when the results or reports relate to testimony of the witness.
3. To furnish the Prosecuting Attorney's Office a list of names, addresses, and phone
numbers of witnesses he intends to call at trial as well as a detailed summary of said witness'
expected testimony.
4. Please provide, pursuant to I.R.E. 705, the names, addresses and credentials of expert
witnesses expected to testify at the trial of this cause. Also set forth the facts and data upon
which the expert(s) will rely, and the opinion(s) to be given by such expert(s).
5. That if, subsequent to compliance with this request and prior to or during trial, the
defendant discovers additional witnesses, or decides to use any additional evidence, or witnesses,
and such evidence is or may be subject to discovery and inspection under prior order of this
court, that the defendant promptly notify the Prosecuting Attorney's Office and the court of the
existence of additional evidence and/or names of additional witnesses to allow the State to make
an appropriate motion for additional discovery or inspection.
In addition to the above requested information pursuant to Rule 16 of the Idaho Criminal
Rules, Grant P. Loebs, Prosecuting Attorney for Twin Falls county, hereby request, pursuant to
Rule 12.1 and Idaho Code Section 19-519, the defendant to furnish to the Prosecuting Attorney's
Request for Discovery - 2

Updated 12-14-2011
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•

•

Office within ten (10) days or at such other time as the court directs, Defendant's Notice of Alibi
and Notice of Defense of Alibi stating specifically the place or places at which the defendant
claims to have been at the time of the alleged offense(s) and the name(s) and address(es) of the
witness(es) upon whom he intends to rely to establish such alibi.

In addition if prior to or during trial defendant learns of additional witnesses whose
identity should have been included as required in Subsection 1 ofldaho Code Section 19-519, the
defendant shall promptly notify the Prosecuting Attorney's Office of the existence and identity of
the witnesses.
The undersigned further requests permission to inspect and copy said information,
evidence, and materials if they have not been received in this office within two weeks of the date
of this request.
DATED this

3

day January, 2012.

Deputy Prosecuting Attorney

Request for Discovery - 3

Updated 12-14-2011
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•
CERTIFICATE OF SERVICE

•

I hereby certify that on the _5_ day of January, 2012, I served a copy of the foregoing

REQUEST FOR DISCOVERY by placing a copy of same into the mail slot for TIMOTHY J.
WILLIAMS located at the District Court Services Office and for delivery on the regular delivery
route made every morning and afternoon to all Courthouse offices receiving mail from the
Prosecutor's Office.

Legal Assistant

Request for Discovery- 4

Updated 12-14-2011
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if
GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
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------DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836

RESPONSE TO REQUEST FOR
DISCOVERY

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter Hatch, Deputy Prosecuting Attorney, and submits the following
response to the Request for Discovery pursuant to Idaho Criminal Rule 16:
The State of Idaho has complied with such request by:
A.

Attaching any material or information within the prosecuting attorney's

possession or control which tends to negate the guilt of the accused as to the offense charged or
which would tend to reduce the punishment therefor.
Response to Request for Discovery - 1

Updated 12-14-2011
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•
B.

•

Attaching copies of reports and memoranda in possession of the prosecuting

attorney which were made by a police officer or investigator in connection with the investigation
or prosecution of the case.
C.

Attaching a copy of the defendant's prior criminal record that is within the

knowledge of the prosecuting attorney.
D.

Attaching copies of statements made by prosecution witnesses or prospective

prosecution witnesses to the prosecuting attorney or the prosecuting attorney's agents or to any
official involved in the investigatory process of this case, unless a protective order is issued as
provided in Criminal Rule 16 (k).
E.

Attaching a written summary or report of any testimony that the State intends to

introduce pursuant to Rules 702, 703 or 705 of the Idaho Rules of Evidence at trial or hearing.

F.

Attaching pages

D\ - t)\ \ 0

. Although the State has made

every effort to fully comply with its duty to disclose evidence pursuant to Idaho Criminal Rule
16, that does not alleviate the defendant or defense counsel of his/her responsibility to inspect
and or copy evidence mentioned in sections G and H.
G.

Permitting the defendant to inspect and copy or photograph any relevant written or

recorded statements made by the defendant that are in the possession, custody or control of the
State, the existence of which is known or is available to the prosecuting attorney by the exercise
of due diligence; and the substance of any relevant, oral statement made by the defendant
whether before or after arrest to a peace officer, prosecuting attorney or the prosecuting
attorney's agent; and the recorded testimony of the defendant before a grand jury which relates to
the offense charged.

Response to Request for Discovery - 2

Updated 12-14-2011
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H.

•

•

Permitting the defendant to inspect and copy or photograph any written or

recorded statements of a co-defendant; and the substance of any relevant oral statement made by
a co-defendant whether before or after arrest in response to interrogation by any person known by
the co-defendant to be a peace officer or agent of the prosecuting attorney. The defendant is
permitted to inspect and copy or photograph books, papers, documents, photographs, tangible
objects, buildings, or places, or copies or portions thereof, which are in the possession, custody
or control of the prosecuting attorney and which are material to the preparation of the defense, or
intended for use by the prosecutor as evidence at trial, or obtained from or belonging to the
defendant. If these items exist, they are disclosed in the State's discovery response and
attachments (see section F above) and in any supplemental responses and attachments.
I.

Permitting the defendant to inspect and/or copy the items mentioned in sections G

and H, which are in the possession of the following prosecuting/police agencies:
Twin Falls County Prosecuting Attorney's Office, Twin Falls County Sheriffs Office
Idaho State Police

Reasonable arrangements for inspection and/or copying materials within the possession
of the Twin Falls County Prosecuting Attorney's Office may be made by phoning (208) 7364020.
In order to assist in facilitating the defendant/defense counsel in the inspection/copying of
the materials mentioned in sections G and H, the State has attached a release.

Response to Request for Discovery - 3
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•

J. Providing the following substance of any relevant oral statements made by a defendant
or co-defendant to the Twin Falls County Prosecuting Attorney or his agents:

:5~e-

a_-/l_cLJ

K. Providing the following witness list:
WITNESS

ADDRESS

All persons listed on the chain of custody sheets attached to evidence in this case
Don Thueson, Twin Falls County Prosecutor's Office

Any prior felony convictions of these individuals that are within the knowledge of the
prosecuting attorney are attached with the documents in subsection F.
The State reserves the right to call any of the above listed witnesses and use any of the
evidence referred to in this Response to Discovery, Supplemental Response(s) to Discovery, and
the accompanying attachments of those documents at trial.

Response to Request for Discovery - 4

Updated 12-14-2011
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•

•

The State reserves the right to supplement discovery as information becomes available
and to call any or all witnesses listed by the Defense.
DATED this

lf

day of January, 2012.

Peter Hatch
Deputy Prosecuting Attorney

Response to Request for Discovery - 5

Updated 12-14-2011
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•
CERTIFICATE OF SERVICE

I hereby certify that on the _Ii_ day of January, 2012, I served a copy of the foregoing
RESPONSE TO REQUEST FOR DISCOVERY by placing a copy of same into the mail slot
for TIMOTHY J. WILLIAMS located at the District Court Services Office and for delivery on
the regular delivery route made every morning and afternoon to all Courthouse offices receiving
mail from the Prosecutor's Office.

Legal Assistant

Response to Request for Discovery - 6
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•
Williams Law Office Chtd.
Tim J. Williams /ISB #3910
POBo x282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

uy____

--

cIEITTf--

tim@timjwilliamslaw.com

Attorney for Defendant
OF THE STATE
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

**** *
STATE OF IDAHO,
Plaintiff,

v.
BRYANNLEMMONS,
Defen
__ _
__ __ __ __
dant,

)
)
)
)
)
)
)
)
)
)

Case No.: CR-11-14836

WAIVER OF TIME FOR
PRELIMINARY HEARING

Preliminary Hearing within
COMES NOW Defendant, and hereby waives his/her right to have a
if incarcerated or twenty-one
fourteen (14) days of the date of the charges being filed in this matter
waives his/her time to the
(21) if not incarcerated. Being fully informed, the Defendant hereby
Preliminary Hearing in this matter.
DATED this~ day of ~
~

-

, 2011.

WAIYER OF TIME FOR PRELIMINARY HEARING - 1
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IN THE D.ICT COURT OF THE FIFTH JUDICIAL
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY O~IN
·
MAGISTRATE DIVISION

FA.LLftfLEO ·

AHO

2Dll JtiN -6 Pt,1 3: 07
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TIME: _ _

TAPE:-~-___.~.__-_......,...__..J.._~+f---UT_Y_
COURTROOM:----=--~----

ATTY: _·_e.t"'--"'f,l,._.,_V__,,__fl_a{_..,...tl_~_

THE STATE OF IDAHO,
Plaintiff,

~Mn
Jj_.
Defendant.
D In Custody

ATTY:

D Not Present

D

Failed to Appear

THE DEFENDANT IS ~ E D WITH:

I~ d-

_

~ f;/lrt~/

_ _ _ COURT REVIEWED THE FILE.
COURT READ THE COMPLAINT.
_ _ _ COUNSEL WAIVED READING.
- ~ - WRITTEN WAIVER FILED
DEFENDANT WAIVED PRELIMINARY HEARING.
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING.
)<.
WRITTEN WAIVER FILED
COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
__5',.__ COURT ACCEPTED WAIVER.
DEFENDANT WAS BOUND OVER TO DISTRICT COURT.
STATE / DEFENSE REQUESTED A .QO~TINUANCE.
CONTII\JOEb To:
d\:.J - ~

l-

I

PRELIMINARY HEARING TO BE HELD
_ _ _ SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES _ _ _ COURT GRANTED.
DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM
COUNSEL MOVED FOR BOND REDUCTION.
BOND WILL REMAIN THE SAME.
_ _ _ O.R. RELEASE
(BOND IS FOR THIS CASE ONLY, UNLESS OTHERWISE POSTED)
BOND RESET A T $ _ _ _ _
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
CONDITIONS OF BOND:

---------------------

STATE DISMISSED THE CHARGE(S)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE(S) TO: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
COURT GAVE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
COURT ACCEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ _ __
COMMENTS:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTR,·et"/&flrSleo. IDAf-lo
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALl~EO
2012 J,~N _6 t . ..,
427 ~hoshone Street North
Twin Falls, Idaho 83301
Pd ..;: O7

-------

t.JY
)

STATE OF IDAHO,
Plaintiff.
vs.

)
)
)
)
)
)
)

Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.

-·--C[r;P,

CRSt::-N'-~~~~

NOTICE OF HEARING

)
DOB:
DL:

__

__________

)
)
)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Preliminary
Judge:

Friday, January 27, 2012
Honorable Nicole Cannon

08:15 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by
the Court and on file in this office. I further certify that copies of this Notice were served as
follows on this date Friday, January 06, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are
multiple defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior
determination under I.C.R. 25(a)(3). The panel of alternate judges consists of the
following judges who have otherwise not been disqualified in this action: Judges Bollar,
Borresen, Cannon, Duff, Harris, Hodges, Holloway, Ingram, Israel, Kershaw, Redman,
Robinson, and Walker.
Defendant:

Bryann K Lemmons

Private Counsel:
Timothy J Williams

Mailed._ _

Hand Delivered· - -

Mailed

--

Hand Delivered Court Box

Mailed· - -

Hand Delivered Court Box

PO Box282
Twin Falls ID 83303-0282
Prosecutor:

Grant Loebs

Dated: Friday, January 06, 2012
Kristina Gia ock --Clerk o the District Court

By:

NOTICE OF HEARING
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Attomev at Law
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IN THE DISTRICT COURT OF THE FIFfH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)

)

Plaintiff,
vs.
BRYANN K. LEMMONS,
Defendant.

CASE NO.: CR 1114836

)

)
)
)

SUBSTITUTION OF COUNSEL

)

)
)

PLEASE TAKE NOTICE that MICHAEL J. WOOD hereby enters his appearance as counsel
of record for the Defendant and will substitute in the place of
DATED this 11TH day of JANUARY, 2012.

DATED this _llTH_ day of JANUARY, 2122.

TIM WILLIAMS
ATTORNEY AT LAW

59

•

•

CERTIFICATE OF DELIVERY
I, the undersigned, hereby certify that I caused a true and correct copy of the
foregoing SUBSTITUTION OF COUNSEL to be delivered to the BOX of the Twin Falls
County Prosecuting Attorney on the 11 rn day of JANUARY, 2011.

SUBSTITUTION OF COUNSEL -2-
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MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Falls, Idaho 83301
(208) 736-8190
(208) 736-0141 fx
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-DEPUTY
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)
)
)

BRYANN K. LEMMONS
Defendant.

CASE NO. CR 11-14836

REQUEST FOR DISCOVERY
)
AND INSPECTION

)
)

TO: Grant Loebs, Prosecutor of the County of Twin Falls, State of Idaho, and his agents:

The Defendant in the above-entitled case by and through his attorney, Michael J.
Wood, and his agents, does hereby request, pursuant to Rule 16 of the Idaho Criminal
Rules and the legal authority cited, discovery and inspection of the following information,
evidence, and materials:
1.

Pursuant to Idaho Code § 18-6708, Rule 16 of the Idaho Criminal Rules,

Article 1 §13 of the Idaho Constitution, the Fifth and Fourteenth Amendments of the
United States Constitution, and United States Code Annotated 18-2518, the Defense
requests immediate disclosures of the dates and times of any interceptions of any wire or
oral communications of Defendant, the contents of any wire or oral communications of
Defendant captured by investigating agents of the State of Idaho or evidence derived
Request For Discovery And Inspection
Page 1
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•

•

therefrom, a copy of any Application and Order authorizing interception of any oral or wire
communications by defendant, the date of the entry and the period authorized by said
Order, any authorization to intercept wire or oral communications of Defendant or
intercept surveillance of telephones listed in Defendant's name, or at Defendant's home
or place of business.
2.

Any material or information within your possession or control, or which

hereafter comes into your possession or control, which tends to negate the guilt of the
accused as to the offense charged or which would tend to reduce the punishment
therefore. This request extends to material and information in the possession or control
of members of your staff and of any others who have participated in the investigation or
evaluation of the case who either regularly report, or with reference to the particular case
have reported to the office of the prosecuting attorney;
3.

Any relevant written or recorded statements made by the Defendant, or

copies thereof, within the possession, custody, or control of the State or the existence of
which is known or is available to the prosecuting attorney by the exercise of due diligence;
and also the substance of any relevant oral statement made by the Defendant whether
before or after arrest to a peace officer, prosecuting attorney, or his agent;

and any

recorded testimony of the Defendant before a grand jury which relates to the offense
charged;
4.

The prior criminal record of the Defendant, if any, as is now or may become

available to the prosecuting attorney;
5.

Any written or recorded statements of a co-defendant; including but not

Request For Discovery And Inspection
Page 2
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•

limited to the substance of any relevant oral statements made by a co-defendant, whether
before or after arrest in response to interrogation by any person.
6.

Any books, papers, documents, photographs, tangible objects, buildings or

places, or copies or portions thereof, which are in the possession, custody, or control of
the prosecuting attorney which are material to the preparation of the defense, or intended
for use by the prosecutor as evidence at trial, or obtained from or belonging to the
Defendant;
7.

Any results or reports of physical or mental examinations, and of scientific

tests or experiments made in connection with this particular case, or of individuals
expected to be called as witnesses as a portion of the State of Idaho's proof of the filed
charges or copies thereof, within the possession, custody, or control of the prosecuting
attorney, the existence of which is known or is available to the prosecuting attorney by the
exercise of due diligence;
8.

A written list of the names and addresses of all persons having knowledge

of relevant facts who may be called by the state as witnesses at the trial( specifically but
not limited to NATHAN CORDER ISP, DET. J. SWEESYTFPD, S. WARD ISP, C.
CORDER ISP, DET. T. BARRETT, DET. D. CLEMENTS, DET. B. WRIGHT, DET. R.
GARCIA, Det. S.WALKER, ATF SPECL.. AGENT L. SANKS and confidential informant
Cl #86 , together with any record of prior convictions of any such person which is within
the knowledge of the prosecuting attorney or his agents or to any official involved in the
investigatory process of the case;
9.

The statements and or police reports made by the above listed prosecution

Request For Discovery And Inspection
Page 3
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•

witness or any prospective prosecution witnesses to the prosecuting attorney or his
agents or to any official involved in the investigatory process of this case.
10.

Any reports and memoranda in your possession which were made by a

police officer or investigator in connection with the investigation or prosecution of the case
( specifically but not limited to NATHAN CORDER ISP, DET. J. SWEESY ISP, S. WARD
ISP, DET, C. CORDER ISP, DET. LT. G. KAUFMAN TFPD, DET. D. CLEMENTS, DET.
B. WRIGHT, DET. R. GARCIA, DET. T. BARRETT, DET. S. WALKER, TFPD DET.
SGT. FUSTUS, TFPD DET. GONZALEZ, ATF SPECL.. AGENT L. SANKS ).
11.

The Defense requests pursuant to Idaho Rule of Criminal Procedure

16(b)(8) and I. R. E. 705 that the Prosecution provide the Defense with the qualifications of
any person to be tendered as an expert witness in this prosecution pursuant to IRE 702;
the facts and data upon which the offered expert bases any opinion or inference they will
be offering in this prosecution; a complete content of any expert opinion the prosecution
will offer as assisting the trier of fact to understand the evidence or determine any fact at
issue in this criminal prosecution.
12.

Defendant requests a list of any witnesses, the content of their testimony,

and any prior written, recorded, or reported statements as to the subject matter sought to
be admitted under IRE 404. By this request Defendant asks for any evidence which
prosecution proffers as admissible pursuant to IRE 404 together with the specific criteria
and legal theory of relevance relied upon to support the admissibility of said evidence
under IRE 404. This request includes all statements by any witness who will testify to
such evidence and any reports of investigation of such evidence carried out by police,

Request For Discovery And Inspection
Page4
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•

Health and Welfare, medical, or any other parties.
13.

•

The Defense requests to be delivered any and all Confidential Informant 86 or

cooperating individual 86 supervision documents, Confidential Informant 86 or cooperating
individual 86 Statements, full records of payment to the Confidential Informant 286 or cooperating
individual 86, police reports of any crimes in which the Confidential Informant 86 or cooperating
individual 86 was a suspect, police records and reports of any crimes in which the Confidential
Informant 86 or cooperating individual 86 was charged, police records and reports of any crimes in
which the Confidential Informant 86 or cooperating individual 86 was convicted; the identity of
any Probation or Parole officer that was supervising the Confidential Informant 86 or Cooperating
individual 86, and any and all Probation or Parole records pertaining to the Confidential Informant
86 or cooperating individual 86 employed in the criminal investigation that produced this criminal
action;

14.

The Defense requests access to the original tapes of all taped telephone

contacts and/or "body wire" surveillance contacts by any person at any time with the
Defendant and/or other persons during the course of the criminal investigation of the
Defendant.
15.

The Defense requests any policy and procedure guidelines maintained for the

supervision of confidential informants and cooperating individuals by the IDAHO STA TE
POLICE in force during JUNE 2011 to JANUARY 2012.
16.

The Defense requests any Copies of the Complaints received or employment
performance evaluations executed by the Idaho State Police from any
citizen or fellow law enforcement employee regarding any aspect of the

Request For Discovery And Inspection
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•

employment performance or moral character ofldaho State Police Officer,
NATHAN CORDER,, DET. J. SWEESY ISP, S. WARD ISP, DET, C.

CORDER ISP, DET. LT. G. KAUFMAN TFPD, DET. D. CLEMENTS,
DET. B. WRIGHT, DET. R. GARCIA, DET. T. BARRETT, DET. S.
WALKER, TFPD DET. SGT. FUSTUS, TFPD DET. GONZALEZ,
during his entire period of employment by the State of Idaho or other law
enforcement agency.

17.

The Defense requests items (a) through 0) as follows:
a. Validation file for the method used to analyze unknown samples for the presence

of CONTROLLED SUBSTANCES as evidence in this criminal prosecution. The defense includes
in this request the assumptions, data, results and conclusions comprising the method used to
determine the presence of CONTROLLED SUBSTANCES in the unknown samples sought to be
employed as evidence in this criminal prosecution. Whether the method employed by the Idaho
State Forensic Laboratory was validated by an external party and the Idaho State Forensic
Laboratory verification file maintained as to the method used to unknown samples for the presence
of CONTROLLED SUBSTANCES for use as evidence in this criminal prosecution
b. The contents of any formal analytical method validation study used to determine
the performance characteristics of the method used to analyze unknowns for the presence of
CONTROLLED SUBSTANCES for the purposes of this criminal prosecution.

c. Identity of person performing the testing of the unknown sample to test for the
presence of Methamphetamine that is the basis for defendant's being criminally charged
in this criminal action.

Request For Discovery And Inspection
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d. Copies of raw data(bench notes) relied upon by the person carrying out scientific
testing which formed the basis for the defendant's being criminally prosecuted in this criminal
action.
e. Standard Operating Procedures established by the State Forensic Laboratory for
the State ofldaho for the scientific analysis of unknown samples for the presence of
CONTROLLED SUBSTANCES that are the basis for defendant's being criminally charged
in this criminal action.
f. Calibration records for the of the Gas Chromatograph used to determine the
presence of CONTROLLED SUBSTANCES for year proceeding the testing of the unknown
sample seized that are the basis for defendant's being criminally charged in this criminal
action.
g. The certification records of any "known sample" employed by the gas
chromatagraph used to determine the presence of CONTROLLED SUBSTANCES the unknown
sample that are the basis for defendant's being criminally charged in this criminal
prosecution.
h. External proficiency testing of the laboratory technician for the method
employed to test the unknown samples that are the basis for defendant's being charged in
this criminal action, including sponsoring agency, description oftest samples and proficiency test
design basis, dates received and performed, true values, reported results, raw data, scores, related
correspondence and corrective action reports as appropriate.
i. Internal (Idaho State Forensic Laboratory) proficiency testing of the laboratory
technician for the method employed to test the unknown samples that are the basis for
Request For Discovery And Inspection
Page 7
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•

defendant's being criminally charged

•

in this criminal action including sponsoring agency,

description of test samples and proficiency test design basis, dates received and performed, true
values, reported results, raw data, scores, related Correspondence and corrective action reports as
appropriate.

j. Results of the contamination control surveys for any location at which the
unknown samples seized from Defendant were held (stored) or analyzed (tested) for

the

presence of controlled substances (methamphetamine) for the purposes of this criminal
prosecution
Defendant requests that the above information be delivered to counsel within
fourteen (14) days of the date of this request, or if not deliverable, the undersigned
requests permission to inspect and copy said information, evidence and materials on the
24th day of JANUARY, 2012 at Three p.m ..

Request For Discovery And Inspection
Page 8
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j

•

CERTIFICATE OF DELIVERY

•

I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing
REQUEST FOR DISCOVERY AND INSPECTION to be DELIVERED to the BOX of the
TWIN FALLS COUNTY PROSECUTING ATTORNEY on the 11 th day of JANUARY, 2012.

Request For Discovery And Inspection
Page 9
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fJISTRiCT COURT
I WIN FALLS CO., IOAHO
FILED

2012 JAN 18 PH 3: 16
BY_____-=-:--,,,,--

CLERK
GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

----~~~-DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836

RESPONSE TO REQUEST FOR
DISCOVERY

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter Hatch, Deputy Prosecuting Attorney, and submits the following
response to the request we received in our office on January 11, 2012, for the Request for
Discovery:
The State of Idaho has already complied with such request and the inquiring party has
been furnished with the information, evidence and material listed in the request for discovery.
Response to Request for Discovery - I
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•

The State provided those discovery materials to the Defendant's attorney of record, in its initial

Response to Request/or Discovery, filed on January 4, 2012, as well as in supplemental
discovery responses.

c:lftlu

The State does not have any further supplemental discovery to provide in this case.
DATED this

/7

day of January,

Peter Hatch
Deputy Prosecuting Attorney

Response to Request for Discovery - 2
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•

•
CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of January, 2012, I served a copy of the foregoing
Response to Request for Discovery thereof into the mail slot for Michael Wood located at the

District Court Services Office and for delivery on the regular delivery route made every morning
and afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

:P. ·

umur

~A.Vedvig~
Legal Assistant

Response to Request for Discovery - 3
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MICHAEL J. WOOD (ISB# 2865)
Attorney at Law
184 GOODING STREET WEST
SUITEG
TWIN FALLS, IDAHO 83301
(208) 736-8190
(208) 736-0141 fx
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

THE STATE OF IDAHO,

Plaintiff,
vs.

BRYANN K. LEMMONS

Defendant.

)
)
)
CASE NO. CR 01114836
)
)
)
) MOTION TO COMPEL DISCOVERY AND
)
INSPECTION
)
)

COMES NOW the Defendant by and through his counsel, Michael Wood, and respectfully
moves this Court to Order the prosecution to provide by physical delivery of the item, reports and
documents listed in paragraph A to the Defense within FIVE (5) days of hearing of this motion,
pursuant to I.C.R. 16, Idaho Criminal Rule16(b)(4)(6)(7)(9), Idaho Criminal Rule 16(a), ICR
16(B)(4)(5), ICR 16(b)(8), and the Fifth, Sixth and Fourteenth Amendments of the United States
Constitution and Article One Sec thirteen of the Idaho Constitution,
A) The items requested in Defendant's prior Request for Discovery and Inspection listed in
paragraphs No. 1 through 17 and :
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•
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•

As grounds for the request of Defendant for A above the Defense states as follows:

1.

The information is sought properly pursuant to Idaho Criminal Rule 16 and
specifically Idaho Criminal Rule16(b)(1)(2)(4)(5)(6)(7)(8)(9) and are material to the

preparation of the Defense of the alleged criminal violations ..
2.

The information sought is exculpatory pursuant to Idaho Criminal Rule 16(a).

3.

The information sought is necessary to preserve Defendant's rights to confront the
witnesses against him at trial, fair trial, meaningful representation by counsel and
Due Process of Law pursuant to the Fifth, Sixth and Fourteenth Amendments of the
United States Constitution and Article One Sec thirteen of the Idaho Constitution.

4.

The information sought is properly discoverable pursuant to ICR 16(b)(9).

s.

The information sought is discoverable because the standard for relevance of pretrial
discovery is a broader standard than relevance at trial. The document or item is
relevant for discovery purposes if it is reasonably calculated to lead to the discovery of
admissible evidence at trial and as long as its probative value is not outweighed by any
privacy interest or confidentiality or privilege. This information is properly
discoverable in a civil proceeding between citizens of Idaho.

The State of

Idaho may not refuse discovery when it is the party without violating the Due
Process of Law guarantees of the Fifth and Fourteenth Amendments of the United
States Constitution and Equal Protection of the Law guarantees of the Fourteenth
Amendment of the United States Constitution.
6.

Defense Counsel was refused copies of recorded statements of CI 86, Defendant
and codefendant Sara Haffner verbally by Deputy Prosecutor Hatch as "office
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•

I.

policy".

7.

•

The Defense was refused Response to its particular request for
Discovery by the States response to Request for Discovery and
"RELEASE". (BOTH ATTACHED TO THIS MOTION)

WHEREFORE, the Defense moves this Court to Order the prosecution to provide by physical
delivery to the Defense within three (5) days of hearing of this motion the items listed in
Sections A of this Motion.
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CERTIFICATE OF DELIVERY

I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing
MOTION TO COMPEL DISCOVERY AND INSPECTION t

TWIN FALLS

COUNTY PROSECUTING ATTO

) on the

24TH day of JANUARY, 2012.

MICHAEL J. WOOD
Attorney at Law
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•

•
GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN TIIE DISTRICT COURT OF THE FIFTH WDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

Case No. CR 11-14836

)
)

Plaintiff,

)
)

vs.

)

RESPONSE TO REQUEST FOR

)

DISCOVERY

BRYANN KRISTINE LEMMONS, )
)

Defendant.

)

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney.of Record, Peter Hate~, Deputy Prosecuting Attorney, and submits the following
response to the request we received in our office on January 11, 2012, for the Request for
Discovery:

.

The State of Idaho has already complied with such request and the inquiring party has
.

been furnished with the information, evidence and material listed in the request for discovery.
Response to Request for Discovery • 1
77

,~
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•

•

The Stale provided those discovery materials to the Defendant's attorney ofi:ecord, in its initial

Response to &quest for Discovery, filed on January 4, 2012, as well as in supplemental
discovery responses.
The State does not have any further supplemental diseovery to provide in this case,

DATED this J2_ day of January, 2012,

JJ-1--Ji~

c;;JU_d£!2_ __
Peter Hatch
Deputy Prosecuting Attorney

Response to Request for Disco very- 2
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
PO Box 126
Twin Falls, ID 83303
Phone:(208)736-4020
Fax: (208) 736-4120

RELEASE
Twin Falls County Case No: CR 11-14836
Defendant BRYANN KRISTINE LEMMONS
DOB:
SSN or DLN:

To:

Agency: ISP, TFCSO
LEN: Jl 1000035
Citation#:
Charge: Trafficking in Methamphetamine
Date ofOffense:10/25/11 & 12/0611
Officer(s): Jerod Sweesy

The Idaho State Police and/or the Twin Falls County Sheriff's Office

The Twin Falls County Prosecuting Attorney's Office by and through its Attorney of
Record, [Prosecutor], [Prosecutor Title], hereby discovers and allows the person(s) authorized
below to inspect and copy or photograph all books, papers, documents, video tapes, audio tapes,
photographs, tangible objects, buildings, or places or copies or portions thereof, which are in the
custody of the above referenced agency(ies) and which specifically relate to the above referenced
Case Number and/or Citation number.
This release does not include the right to inspect or copy recordings involving
confidential informants or telephone calls from the Twin Falls County Criminal Justice
Facility. Arrangements must be made directly with the Twin Falls County Prosecuting
Attorney's office to inspect or copy those items.
This inspection and copying shall be done at the convenience of the law enforcement
agency and the requesting party. The law enforcement agency shall have a reasonable amount of
time to accommodate requests.
Access is allowed to: MICHAEL WOOD
DATED this j.2_ day of

xcJf~z;J
Peter Hatch
Deputy Prosecuting Attorney

Please take this release to the Law Enforcement Agency(ies)
in order to view and/or request copies. Please call ahead for
an appointment. Thank You!!!
.
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

··----j__DEPIJTV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
Bryann Lemmons,

)
)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

STATE'S EX PARTE MOTION
FOR PROTECTIVE ORDER

Defendant.
____________

COMES NOW, The Twin Falls County Prosecuting Attorney's Office by and through its
attorney of record, Peter M. Hatch, Deputy Prosecuting Attorney, and moves the Court for a

Protective Order in the above-entitled case, pursuant to Idaho Criminal Rule 16(k).
This motion is made for the following reason:
The State believes that disclosure of portions of the discovery in the above-entitled case
may subject a potential witness to physical or other harm or coercion.

STATE'S EX PARTE MOTION FOR PROTECTIVE ORDER- 1

·""",1r!lr

UrtGINAL
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The State requests that discovery be denied as to any social security number, date of birth,
any identification numbers, telephone number(s), or address of a confidential informant or
confidential source. The State requests that discovery be restricted with regards to audio and
video recordings involving a confidential informant or confidential source, and that the defense
only be allowed access to view and/or listen to said recordings through law enforcement. The
State requests that defense counsel not be allowed to copy or reproduce said audio or video
recordings.
Further, the State requests that discovery be restricted with regards to any contracts or
agreements involving confidential sources and/or informants. The State requests that defense
counsel be allowed to view said contracts or agreements through law enforcement, but that
counsel will not be allowed to copy or reproduce said documents.
The State respectfully requests that the Court conduct a hearing at which time the Court
may inspect the discovery documents in question and determine whether those documents or
portions of those documents should be redacted and/or sealed.

DATED this

23

day of

~""'-t-tlo-...r--y

,

2012.

=-I

I

ci-&II.2/L
I

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S EX PARTE MOTION FOR PROTECTIVE ORDER - 2
81
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

.dY:__ day of ~

, 2012, I served a copy of the

foregoing STATE'S EX PARTE MOTION FOR PROTECTIVE ORDER thereof into the
court folder for Michael J. Wood, Attorney for Defendant, located at the District Court
Services Office and for delivery on the regular delivery route made evecy morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Felony Case Assistant

STATE'S EX PARTE MOTION FOR PROTECTIVE ORDER- 3
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OISTR!Cl COURT
Fifth Judlciat Dlstrlci
00,.m,:,, 01 Twin Falls

O

State of lcmtw

JAN 2 ~ l012 I t:o4

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

vs.
Bryann Lemmons,

)
)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

ORDER TO SET HEARING
and NOTICE OF HEARING

Defendant.
_____________

IT IS HEREBY ORDERED that a hearing be set in the above-entitled case to discuss
the State's Ex Parle Motion for Protective Order. The Court will call the case for a hearing on
the

g#,

day of

~~

DATEDthis2J___dayof _ ~ ..

, ;JO/ J. , at

I o:oo

e\ .m.

,2012.

Magistrate Judge

ORDER FOR PROTECTIVE HEARING
83
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CERTIFICATE OF SERVICE

I hereby certify that on the _Jjoaay of__.:+-1--=----~==---' 2012, I served a copy of the
foregoing ORDER TO SET HEARING and NO ICE OF HEARING thereof to the
following:

Peter M. Hatch
Deputy Prosecuting Attorney

l)l'i

Court Folder

Michael J. Wood
Attorney for Defendant

[ ¥j

Court Folder

ORDER FOR PROTECTIVE HEARING
84
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IN THE D.RICT COURT OF THE FIFTH JUDICIAL.TRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION

. &

\.~
t1. :.,,IA

By;,:

MINUTES FOR PRELIMINARY HEARING
DATE:

/-,:)'7-r

DEPUTY C L E R K : # ~

TIME:

J':15

CASE#

TAPE:

JUDGE:

Y>(H1

~~ /!f~8b

/).

JAN 2 7 2012(/fl{.-"Jlj

IIJ__;,~
1---_.

---.io...:..!__.._4(~()_......--_ _ __

~r;~----f)cl-.e,r iftifc:k

COURTROOM: _ _
THE STATE OF IDAHO,
Plaintiff,

ATTY:

~Y\6~
Defenaan.

D In Custody

D Not Present

D

Failed to Appear

THE DEFENDANT IS CHARGED WITH: -----1----------,---------,,..---,,---.-

f-Jd ~ .Jn,,~ ill .MJl,ltinphel1ttni~ aL ~ i n t
I..,/ COURT REVIEWED THE FILE.
COURT READ THE COMPLAINT.
_ _ _ COUNSEL WAIVED READING.
DEFENDANT WAIVED PRELIMINARY HEARING.
_ _ _ WRITTEN WAIVER FILED
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING. _ _ _ WRITTEN WAIVER FILED
COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
COURT ACCEPTED WAIVER.
DEFENDANT WAS BOUND OVER TO DISTRICT COURT.
~TATE /~!::QUESTED A COJ:'ilTINUAN~Eq,~~~
~CONTINUED TO:
Q_.

ef-CJ- /~ UL

/5~,

PRELIMINARY HEARING TO BE HELD
_ _ _ SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES _ _ _ COURT GRANTED.
DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM
COUNSEL MOVED FOR BOND REDUCTION.
BOND WILL REMAIN THE SAME.
_ _ _ O.R. RELEASE
BOND RESET A T $ _ _ _ _
(BOND IS FOR THIS CASE ONLY, UNLESS OTHERWISE POSTED)
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
CONDITIONS OF BOND: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

_ _ _ STATE DISMISSED THE CHARGE($)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE($) TO:
COURT GAVE DEFENDANT HIS/HER RIG=-:H=T=s'."""C1:-:"N=T:-:-H=1s-M-:"".A:-,-"TT=E---R~.--------DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
_ _ _ COURT ACCEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ __
COMMENTS:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THtr1iWJirt1ao,iiHO
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
FILED.
427 Shoshone Street North
Twin Falls, Idaho 83301
2012 JIUJ 27 PH J: 46
STAJE OF IDAHO,
Plaintiff.
vs.

BY_~

)

)
)
)
)
)
)

Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.

CASE NO: CR-2011-0014836

------DEPUTY

NOTICE OF HEARING

)

)
)

DOB:
DL:

_________ ))

__

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Preliminary
Judge:

Friday, March 09, 2012
Honorable Nicole Cannon

08:15 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by
the Court and on file in this office. I further certify that copies of this Notice were served as
follows on this date Friday, January 27, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are
multiple defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior
determination under I.C.R. 25(a)(3). The panel of alternate judges consists of the
following judges who have otherwise not been disqualified in this action: Judges Bollar,
Borresen, Cannon, Duff, Harris, Hodges, Holloway, Ingram, Israel, Kershaw, Redman,
Robinson, and Walker.
Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood

Mailed

Hand Delivered~

Mailed

Hand Delivered

Mailed

Hand Delivered~

184 Gooding St W
Twin Falls ID 83301
Prosecutor:

NOTICE OF HEARING

cillR--

Grant Loebs
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE $TATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION
COURT MINUTES
CR-2011-0014836
State of Idaho vs. Bryann K Lemmons
Hearing type: Protective Order; Motion to Compel
Hearing date: 2/8/2012
Time: 11 :02 am
Judge: Nicole Cannon
Courtroom: 4
Minutes Clerk: Kasey Kliegl
Defense Attorney: Michael Wood
Prosecutor: Peter Hatch
11 :02 Mr. Hatch addressed the Court.
11 :04 Mr. Wood addressed the Court.
11: 15 Mr. Hatch addressed the Court.
11: 17 Mr. Wood addressed the Court.
11 :23 The Court addressed Counsel.
11 :25 The Court will take a short recess to make a decision.
,,
11 :35 The Court is back on the record. The Court granted the protective order with
some exceptions. The Court outlined the exceptions. The Court asked Mr. Hatch to
prepare an order.
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone:(208)736-4020
Fax: (208)736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.

Bryann Lemmons,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

STATE'S MOTION
TO RECONSIDER AND/OR
MODIFY PROTECTIVE ORDER

----------~)
COMES NOW, The Twin Falls County Prosecuting Attorney's Office by and through its
attorney of record, Peter M. Hatch, Deputy Prosecuting Attorney, and moves the Court to
reconsider and/or modify its ruling in the for a Protective Order in the above-entitled case,
pursuant to Idaho Criminal Rule 16(k).
This motion is made for the following reason(s):
This matter came on for hearing on the Defendant's Motion to Compel Discovery and

Inspection and the State's Ex Parte Motion for Protective Order on the 8th day of February,
STATE'S MOTION FOR PROTECTIVE ORDER- 1

ORIGINAL
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•

t

•

2012, before the Honorable Nicole Cannon, Magistrate Judge for Twin Falls County. Appearing
were Peter M. Hatch, Deputy Prosecuting Attorney for the State of Idaho, and Michael J. Wood,
Attorney for the Defendant.
At that hearing the court ruled that the State would provide a copy and/or permit the
defendant an opportunity to inspect and/or copy the Idaho State Police Confidential Informant
File redacted as to Social Security Number and provide a copy and/or permit the defendant an
opportunity to inspect and/or copy any audio recordings of the "controlled buys" between
Confidential Informant #86 and the defendant and/or the co-defendant in the control of the State
or law enforcement.
As per the ruling of the court, the State will provide copies of any audio recordings of the
"controlled buys" between Confidential Informant #86 and the defendant and/or the co-defendant
in the control of the State and/or law enforcement subject to the restrictions articulated in the
court's ruling and stipulated to by defense counsel. A proposed order for that ruling is attached
to this motion.
Subsequent to the hearing on February 8, 2012, the state made contact with Idaho State
Police Officer Jerod Sweesy and learned that Confidential Informant #86 is presently engaged in
an active investigation. Materials pertaining to this active investigation are present in the
Confidential Informant File. In addition, the Confidential Informant File contains information
that the state believes is not discoverable and/or which is very sensitive. This information
includes but is not limited to contact information for family members of Confidential Informant
#86, his employment and address for his place of work, and other potentially sensitive
information.
The state requests that discovery of the Confidential Informant file be limited and that
portions pertaining to ongoing and active investigations be excluded from discovery and
inspection. In addition the state requests that the portions to be disclosed be. redacted as to
sensitive personal information such as date of birth, any identification numbers, telephone
number(s), or addresses of home or place of work, names and contact information, and any other
be redacted.
STATE'S MOTION FOR PROTECTIVE ORDER- 2
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•

The State respectfully requests that the Court conduct a hearing at which time the Court
may inspect the discovery documents in question and determine whether those documents or
portions of those documents should be redacted and/or sealed and excluded from inspection and
discovery.

DATED this _l'L day of

J;;b

r/'~

, 2012.

Deputy Prosecuting Attorney

STATE'S MOTION FOR PROTECTIVE ORDER- 3
90

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

J.j:_ day of

Jg_j;

, 2012, I served a copy

of the foregoing STATE'S EX PARTE MOTION FOR PROTECTIVE ORDER thereof into
the court folder for Michael J. Wood, Attorney for Defendant, located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Elizabeth A. Vedvig
Felony Case Assistant

STATE'S MOTION FOR PROTECTIVE ORDER- 4

91

•

•

DISTRICT COURT
1WIN FALLS CO. IDAHO
FILED

2012 FEB 15 AH IQ: 30
DY_ _ _ _ _ _ __

r:z«

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
PO Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

-----,EPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN K. LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

PROTECTIVE ORDER AND
ORDER ON MOTION TO COMPEL
DISCOVERY AND INSPECTION

This matter came on for hearing on the Defendant's Motion to Compel Discovery and
Inspection and the State's Ex Parte Motion for Protective Order on the 8th day of February,
2012, before the Honorable Nicole Cannon, Magistrate Judge for Twin Falls County. Appearing
were Peter M. Hatch, Deputy Prosecuting Attorney for the State of Idaho, and Michael J. Wood,
Attorney for the Defendant.
This Court having reviewed the parties' respective motions, having heard argument and
stipulations from both parties and based upon the facts and conclusions stated by this Court,

ORIGINAL
92

•

IT IS HEREBY ORDERED AS FOLLOWS:

•

I. The defendant shall receive a copy of the following:
A. A portion and/or redacted copy of the Idaho State Police Confidential Informant File for
Idaho State Police Confidential Informant # 86. In order to protect the safety of the
confidential informant and his family and to safeguard the integrity of ongoing
investigations, the Idaho State Police Confidential Informant File has been limited and/or
redacted as to documents pertaining to active investigations and as to any information
pertaining to family members and to Confidential Informant's address, place of work,
contact information, social security numbers, identification numbers, and date of birth.
The state will retain a whole and unredacted copy of the file for purposes of providing the
court an opportunity for In Camera review.

B. Any audio recordings in the possession or control of the State of Idaho of any "controlled
buys" between the defendant, the co-defendant, and Idaho State Police Confidential
Informant # 86.
II. To protect against economic, physical or other harm or threat of harm or coercion to
Confidential Informant #86 or his family members and to prevent this potential witness from
being intimidated and/or influenced against testifying and per the stipulation of the defendant
and defendant's counsel:

A. Defendant's counsel, Michael J. Wood may not publish or make additional copies of
these items, nor permit them to be published or copied nor allow the items to be removed
from his office or his personal control.
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B. Defendant's counsel, Michael J. Wood, may not share the information contained within
with any party other than his client, the defendant Bryann Lemmons.
C. The items may only be used for the limited purpose of preparing a defense for this
defendant and to prepare the cross examination of witnesses called to testify in these
proceedings.
D. Neither the defendant, Bryann Lemmons, or the defendant's counsel, Michael J. Wood,
shall release to any other person the documents or recordings that are the subject of this
protective order or any information contained therein.

DATED this /{:day of FEBRUARY, 2012.

v~t d~
NICLECANNoN
MAGISTRATE

94

•

CERTIFICATE OF SERVICE

I hereby certify that on the

•

___6_ day of February, 2012, I served a copy of the foregoing

PROTECTIVE ORDER AND ORDER ON MOTION TO COMPEL DISCOVERY AND
INSPECTION thereof to the following:

Peter M. Hatch
Deputy Prosecuting Attorney

[ /Court Folder

Michael J. Wood
Attorney for Defendant

[ ~ Court Folder

~ow ~
bet;ty Clerk
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DISTRICT COURT

1WIN FALLS CO IDAHO
FILED'

2012 FEB IS AH ,o: 30

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County

P.O. Box 126
Twin Falls, Idaho 83303

Phone: (208)736-4020
Fax: (208)736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)

Case No. CR 11-14836

)

Plaintiff,

)
)

vs.

Bryann Lemmons,

)

ORDER TO SET HEARING

)

and NOTICE OF HEARING

)

)

Defendant.

)

ORDER FOR PROTECTIVE HEARING

ORIGINAL
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IT IS HEREBY ORDERED that a hearing be set in the above-entitled case to
discuss the State's Ex Pane Motion for Protective Order. The Court will call the case for a
hearing on the

1'1--

day of

Pro CLLc<J2J..1

DATED this }!f_ day of

j--~ .,

, Jo,~ ,at

Qro

t2--.m.

.2012.

Magistrate Judge

ORDER FOR PROIBCTIVE HEARING
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CERTIFICA TE OF SERVICE

I hereby certify that on the _ _ day of _ _ _ _ _ _, 2012, I served a copy
of the foregoing ORDER TO SET HEARING and NOTICE OF HEARING thereof to the
following:

Peter M. Hatch

[ ]

Court Folder

[ ]

Court Folder

Deputy Prosecuting Attorney

Michael J. Wood
Attorney for Defendant

Deputy Clerk

ORDER FOR PROTECTIVE HEARING
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(11S.T COURT
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FILED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIG..l~f"l.THE
STATE OF IDAHO, IN AND FOR THE COUN~iwtN-'AALLS

State of Idaho
Plaintiff(s),

)
)
) Case No. CR-2011-0014836

)

vs.

)
) NOTICE AND AGREEMENT RE:
Bryann K Lemmons
) PURCHASE OF AUDIO
) RECORDING
_ _ _D_e_i_en_d_a_n_,_t(s-L)_._ _ _ _ _ _ _ _ _ _ )

NOTICE AND AGREEMENT RE: PURCHASE OF AUDIO RECORDING OF
MAGISTRATE AND/OR DISTRICT COURT PROCEEDINGS

Date(s) of Proceedings Purchased: February 8, 2012.
Pursuant to Idaho Court Administrative Rule 27(d) and (e), I acknowledge and
agree that I am NOT AUTHORIZED and WILL NOT CITE to this recording as
evidence in a legal proceeding; that only an official transcript as defined in the
above rule may be cited as evidence in any legal proceeding.

NAME: _ _ _v--,;......,._~---'.......:...~..........,---SIGNED: - - ~ ~ t L . . . - - - , A - 7 ' - f , ~ ~ - - - Representing (if applicable) the Law Firm of: _ _ _ _ _ _ _ _ _ _ __

99

MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Falls, Idaho 83301
(208) 736-8190
(208) 736-0141 fx
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIST

CT

CLERF-·
, f Ptirv

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

BRYANN K. LEMMONS

Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR 11-14836
MOTION TO QUASH PROTECTIVE
ORDER AND ORDER ON MOTION TO
COMPEL DISCOVERY AND INSPECTION

COMES NOW the Defendant above named by and through counsel, Michael J. Wood,
and moves this Court to Quash the PROTECTIVE ORDER AND ORDER ON MOTION TO
COMPEL DISCOVERY AND INSPECTION signed by this court on February 15, 2012.

As

Grounds for this motion the Defense states as follows:
1. The above criminal action was filed by the Twin Falls County Prosecutors office on
December 29, 2011. The complaint was supported by probable cause affidavit of Jerrod
Sweesy of the Idaho State Police.

Officer Sweesy swears to personally supervising

Confidential Informant 86 during investigations of drug activity on October 25,2011 and
December 6, 2011.
2. The prosecutor's office refused to provide, pursuant to specific request, copies of
recordings of alleged communications by the state's confidential informant 86 who wil1
admittedly testify at preliminary hearing of this matter, the defendant and a codefendant charged
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•

by separate complaint. (Exhibit A)
3. This refusal to comply with Defendant's Discovery request forced continuance of
Preliminary Hearing set for January 27, 2012 to enable hearing of defendant's Motion to Compel
Discovery and the prosecution's Ex Parte Motion for Protective Orders on February 8, 2012.
4. The combined hearing of both motions was held February 8, 2012.

The court

Granted the defense Motion to Compel Discovery with the sole exclusion of the Cl's social
Security number

There was no request for exclusion of other CI file material from

Disclosure by Deputy Prosecutor Hatch or verbal Order concerning other CI material by
Magistrate Judge Cannon.

The State was informed of the Courts willingness to consider

further particular limitations of disclosure of particular items by motion at a later time.
5.

The court denied the prosecution's Motion For Protective Order to allow the refusal

To provide the Defense copies of alleged communications by the state's confidential infonnant
86 , the defendant and a codefendant. The Court did however direct that the defense was
Not to publish any recordings to the public, to share their contents only between defense counsel
The defendant and support staff.

These recordings were ordered to only be used to prepare

For examination of witnesses and defense of defendant of the charges of this criminal action.
No limitation of disclosure to recordings of"controlled buys" was mentioned by the Court.
(Exhibit B Audio recording of proceedings attached)
6. On February 15, 2012 at 9:34 a.m. Deputy Prosecutor Hatch deposited an Email upon
Defense counsel indicating newly developed concerns and indicating refusal to comply with the
Court's Order.

Hatch's only offer to "get items to you more quickly" was to have Defense

Counsel quickly agree to the deputy prosecutor's fraud upon the court ie the deputy prosecutors
Proposed Order which is sought to be Quashed by this motion. (Exhibit C attached)
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7. Fifty seven minutes after the depositing of the Email with Defense counsel the
Proposed Order was filed with the Court.

The proposed Order is a total failure to accurately

Represent the Court's verbal Order of February 8, 2012.

It omits the clear granting of the

Defense motion to compel discovery and the clear finding that the Prosecution had failed to
Present sufficient factual showing to justify ICR I 6(k) protective order.

The Court did limit

Publishing, copying and dissemination of Cl information as described in paragraph 5.
8. When Defense counsel discovered the Email from Deputy Prosecutor
Hatch(aftemoon 2-15-2012) he went to the court file and discovered the propose Order had been
Signed.
9. The proposed Order prepared and filed with the Court by the prosecution constitutes a
Granting of the prosecutions' Motion to Reconsider and/or Modify Protective Order.
Motion was prepared February 14, 2012.

This

For the first time it mentions contact information for

Family members, employment, address of work place, date of birth, ID numbers, telephone
Numbers, home address and "other potentially sensitive information."

Hearing upon this

Motion is set for 2pm February 17, 2012.
WHEREFORE, the complained of Order represented a fraud upon the Court at the time it
Was submitted and because its signing deprives the Defendant of her right to Due Process of
Law pursuant to the Fifth and Fourteenth Amendments of the United States Constitution and
ARTICLE ONE SECTION THIRTEEN OF THE IDAHO CONSTITUTION THE DEFENSE
MOVES THE PROTECTIVE ORDER AND ORDER UPON MOTION TO COMPEL
DISCOVERY BE ORDERED QUASHED .

~ # E D FEBRUARY 16, 2012

102

•

•
CERTIFICATE OF DELIVERY

I, the undersigned, hereby certify that I caused a true and correct copy of the
foregoing MOTION TO QUASH PROTECTIVE ORDER AND ORDER ON MOTION TO

COMPEL DISCOVERY AND INSPECTION to be delivered to the COURT HOUSE BOX of
the Twin Falls COUNTY Prosecuting Attorney, GRANT LOEBS, on the 16TH day of
FEBRUARY, 2012.

A/JV

M1lifJ:f1. WOOD
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
PO Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
RELEASE
Twin Falls County Case No: CR 11-14836
Defendant: BRYANN KRISTINE LEMMONS
DOB:
SSN or DLN:

To:

Agency: ISP, TFCSO
LEN: Jl 1000035
Citation#:
Charge: Trafficking in Methamphetamine
Date ofOffense:10/25/11 & 12/0611
Officer{s): Jerod Sweesy

The Idaho State Police and/or the Twin Falls County Sheriffs Office

The Twin Falls County Prosecuting Attorney's Office by and through its Attorney of
Record, [Prosecutor], [Prosecutor Title], hereby discovers and allows the person(s) authorized
below to inspect and copy or photograph all books, papers, documents, video tapes, audio tapes,
photographs, tangible objects, buildings, or places or copies or portions thereof, which are in the
custody of the above referenced agency(ies) and which specifically relate to the above referenced
Case Number and/or Citation number.
This release does not include the right to inspect or copy recordings involving

confidential informants or telephone calls from the Twin Falls County Criminal Justice
Facility. Arrangements must be made directly with the Twin Falls County Prosecuting
Attorney's office to inspect or copy those items.

This inspection and copying shall be done at the convenience of the law enforcement
agency and the requesting party. The law enforcement agency shall have a reasonable amount of
time to accommodate requests.
Access is allowed to: MICHAEL WOOD
DATED this

fl_ day of
Peter Hatch
Deputy Prosecuting Attorney

Please take this release to the Law Enforcement Agency(ies)
in order to view and/or request copies. Please call ahead for
an appointment. Thank You!!!
. ..
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Bryann Lemmons - Yahoo! M -

Bryann Lemmons

•

P•1,.r C.

Wednesday, February 15, 2012 9:34 AM

from: "Peter Hatch" <phatch@co.twin-falls.ld.us>
To: mwppd112003@yahoo.com

Mr. Wood,
I am hoping to have the audio for you soon, I don't yet have it in my possession but I expect it any
time. I do have a limited and redacted version of the Cl file. The issue holding us up is that I needed to file a
motion to reconsider/modify the protection order. I placed a copy of the motion and the proposed order in your
box. The issue is that some of the information in the Cl file is of concern for us and for ISP. Specifically
information about the Cl's home address, place of work and names and addresses for family members etc.
That information has been redacted from the file. There are also documents pertaining to open and active
investigations. Because of the safety issues involved and the need to safeguard the integrity of the active
investigations, we would prefer not to disclose those documents. If, after reading the proposed order you do
not have any objection, I would suggest that you make your lack of objection known by written notice to the
court. That will speed matters and will allow me to get these items to you more quickly. If you do have an
objection, I believe that we will need to go back before Judge Cannon so that she can review the whole and
complete Cl file in camera and determine what should be released and what should not. I will be releasing the
audio to you in any event, I only want to have the order in place before I do. If we can get this resolved quickly
then I can have those items to you within a day or two.
Peter M. Hatch
Deputy Prosecuting Attorney
Twin Falls County
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF, ttm"STATE
OF
IDAHO, IN AND FOR THE COUNTY .oF MU~ FJm:8
MAGISTRATE DIVISION
COURT MINUTES
CR-2011-0014836
State of Idaho vs. Bryann K Lemmons
Hearing type: Motions
Hearing date: 2/17/2012
Time: 2:03 pm
Judge: Nicole Cannon
Courtroom: 6
Minutes Clerk: Kasey Kliegl
Defense Attorney: Michael Wood
Prosecutor: Peter Hatch
2:03 The case was called. Mr. Hatch requested the order entered on February 15,
2012 be quashed. The Court quashed the order. The Court will proceed with the
motion. Counsel asked the Court to review some information. The Court marked
a
letter from Gary Kaufman as exhibit A and will be placed in the file.
2:09 The Court will take a short recess.
2: 19 The Court reconvened after the recess.
2:19 The Court addressed Counsel.
2:21 Mr. Wood gave argument in support of his motion.
2:35 Mr. Hatch gave argument in objection of the motion.
2:41 The Court gave ruling on the motion. The Court granted State's motion of the
redacted information. Mr. Hatch provided the copies to Mr. Wood at this time. The
Court will seal the envelope regarding the Cl information. Mr. Wood will prepare an
order regarding today's hearing and the February ih hearing. The Court addressed
Mr.
Wood.
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MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Falls, Idaho 83301
(208) 736-8190
(208) 736-0141 fx
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DISTRICT COURT
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)
)

CASE NO. CR 11-14836

ORDER

)
BRYANN K. LEMMONS

)

Defendant.

)
)

This matter having been heard by this Court on Friday February 17, 2012 with
The State of Idaho represented by Deputy Prosecutor Mr. Peter Hatch and the Defendant
Present in Court represented by Mr. Michael J. Wood

The Court having been presented

With a letter from the Idaho State Patrol (From: Idaho State Police Detective Lt. Gary
Kaufman, District 4, Jerome) and having viewed in camera the unredacted original Idaho State
Police file of CI 86.

The State having stipulated to the GRANTING OF Defendant's MOTION

TO QUASH ORDER OF FEBRUARY 15, 20012.

The Court having heard argument by both

the Prosecution and the Defense regarding the State's Motion For Protective Order the Court
Magistrate Judge Nicole Cannon does enter the following ORDER:
1.

The Motion to Quash the February 15, 2012 Order is hereby GRANTED

2,

The State of Idaho is GRANTED THE following protective ORDER regarding the

Release of the following information from the Idaho State Police file of CI 86.
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a. The State may redact by obliteration the date of birth, home or work address,
home or work Telephone numbers and contact information for family members.
b.

Based upon the States assurances of an ongoing Federal Investigation the

Prosecution may withhold from the defense reports of the federal employment of

CI 86.

SO ORDERED THIS

;:J /

DAY OF FEBRUARY 2012
N ~ C FEBRUARY 17, 2012.

~ ECANNON
L

1
MAGISTRAT JUDGE

NI

~l'-V--
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MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Falls, Idaho 83301
(208) 736-8190
(208) 736-0141 fx
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)
)

)
BRYANN K. LEMMONS
Defendant.

CASE NO. CR 11-14836

ORDER

)
)
)

This matter having been heard by this Court on Wednesday February 8, 2012 with
The State of Idaho represented by Deputy Prosecutor Mr. Peter Hatch and the Defendant
Present in Court represented by Mr. Michael J. Wood and the Court having been presented
No evidence by either party but having heard argument by both as to the Defendant's Motion
To Compel Discovery and Inspection and the State's Motion For Protective Order the Court
Magistrate Judge Nicole Cannon does enter the following ORDER:
1. The Motion to Compel Discovery and Inspection is hereby GRANTED with the
Following limitations:
a. The State shall not be required to disclose the social security number of CI86.
b.

The Court is willing to hear the State's Motion For Protective Order as to specific

Contents of the Idaho State Police Confidential Informant file of CI86.
2,

The State ofldaho has presented insufficient evidence pursuant to I.C.R. 16(k) to legally
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•

justify the Protective Order it seeks.

•

The Prosecution of this criminal action is hereby

ORDERED to turn over to the Defense copies of all written, recorded or otherwise transcribed
Conversations of Defendant, CI 86 or the Co-defendant relating in any way to this criminal
Action which are presently or shall come into the possession of the State or its agents.
a. The Court accepts counsel for the Defense assurances and ORDERS that any material
Tending to identify or make CI 86 accessible will be shared only with the Defendant or

db

f-5

Necessary members of the Defense team for use in formulation of the defens~ and/or AN. 'I
w m f tJ
,,_, ~ t • ! .
0 ~
I
{},J.f; iJ
Examination of witnesses.
No copying of recordingslwill be allowed for publishing into ~ t i ,v, .

+, (~

t-JfA

~

The community or to be placed in the possession of Defendant.

SO ORDERED THIS / /

DAY OF FEBRUARY 2012

N~rMAGISTRAT JUDGE
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IN THE D.ICT COURT OF THE FIFTH JUDICIAL .RICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF T'WHf'3ft~~f COURT

TWIN FA.LLS CO. IOAHO

MAGISTRATE DIVISION

FILED
MINUTES FOR PRELIMINARY HEARING
DATE:

----~~-----

TIME: _ _.J;Bu·Y~c:!!-.:s;;;;!.~;::;:~™~TAPE: _ _ _ _.,,........._..,.._/)......,,.'"""--'-_ __
COURTROO~·;:===l:J.=::==~:.:.:....::....:__ _
THE STATE OF IDAHO,
Plaintiff,
vs.

'

ATTY:

___,........fd~,f.Jy,......__c/J__,...
.. 1~. . . .~

&yw,h K f.unmms
Defendant.

D In Custody

D Not Present

D

Failed to Appear

THE DEFENDANT IS CHARGED WITH:

av: 'dtvtp/zdllUl~t
COURT REVIEWED THE FILE.
COURT READ THE COMPLAINT.
_ _ _ COUNSEL WAIVED READING.
_ _ _ WRITTEN WAIVER FILED
DEFENDANT WAIVED PRELIMINARY HEARING.
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING. _ _ _ WRITTEN WAIVER FILED
COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
_ _ _ COURT ACCEPTED WAIVER.
DEFENDANT WAS BOUND OVER TO DISTRICT COURT.
STATE I QEFENSE REQUESTKD ~QNTlf'{lJ.ANCE.
CONTINUED TO:
'!)_-~0 - /;JPRELIMINARY HEARING TO BE HELD
")!:- SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES _ _ _ COURT GRANTED.
DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM
COUNSEL MOVED FOR BOND REDUCTION.
BOND WILL REMAIN THE SAME.
_ _ _ O.R. RELEASE
BOND RESET A T $ _ _ _ _
(BOND IS FOR THIS CASE ONLY, UNLESS OTHERWISE POSTED)
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
CONDITIONS OF BOND: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

STAT.E DISMISSED THE CHARGE(S)._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE(S) TO: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
COURT GAVE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
COURT ACCEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ _ __
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IN THE DISTRICT couRT OF THE FIFTH JUDICIAL DISTRICT oF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FA'tt7~l.
427 ~hoshone Street North
f1AR
Twm Falls, Idaho 83301
Jy_

)

STATE OF IDAHO,
Plaintiff.
vs.

DOB:
DL:

__

0

12 p~1

n 2: 42

~~--

)

)
)
)

Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.

AJ:,tico. r3XHo

CASE NO: C R ~ ~ U r y .
NOTICE OF HEARING

)

)
)
)

_________

)
)
)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Preliminary
Judge:

Friday, March 30, 2012
Honorable Nicole Cannon

08:15 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by
the Court and on file in this office. I further certify that copies of this Notice were served as
follows on this date Monday, March 12, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are
multiple defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior
determination under I.C.R. 25(a)(3). The panel of alternate judges consists of the
following judges who have otherwise not been disqualified in this action: Judges Bollar,
Borresen, Cannon, Duff, Harris, Hodges, Holloway, Ingram, Israel, Kershaw, Redman,
Robinson, and Walker.

Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
Prosecutor:

Mailed._ _

Hand Delivered

Mailed- -

Hand Delivered Court Box

Mailed._ _

Hand Delivered Court Box

--

Grant Loebs

Dated: Monda March 12 201
Kris · a Glasc ck --Clerk of th
By:

NOTICE OF HEARING
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

CLfRr(-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:

1.

Copy of supplements numbered D142 through D143.

Supplemental Response to Request for Discovery - I

~GU~AL
113
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The State reserves the right to supplement discovery as information becomes available.
2~
DATED this I 'L-day of--L-~--=.;;::~~::::....:di/a3c..>.....-_,

Peter Hatch
Deputy Prosecuting Attorney

Supplemental Response to Request for Discovery - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

~ day of

MOJ\cir:\

, 2012, I served a copy of the

foregoing Supplemental Response to Request for Discovery, thereof into the mail slot for

Michael Wood located at the District Court Services Office and for delivery on the regular
delivery route made every morning and afternoon to all Courthouse offices receiving mail from
the Prosecutor's Office.

Supplemental Response to Request for Discovery - 3
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COURTROOM:
THE STATE OF IDAHO,
Plaintiff,
vs.

3

t-?. q

tP .,,_

j

D

ATTY:

~;63:~
-=J_c...--_

ATTY: -~--'--I~-=-----1t......,,,V,'-'-"'-,:z_c
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Defendant.
In Custody

--k"""--------

D Not present

D

Failed to Appear

THE DEFENDANT IS CHARGED WITH: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

~ C,,u,,,l:;s: ~ T&!..f+'tc.f ry

4-n_

~

COURT REVIEWED THE FILE.
COURT READ THE COMPLAINT.
_ _ _ COUNSEL WAIVED READING.
DEFENDANT WAIVED PRELIMINARY HEARING.
_ _ _ WRITTEN WAIVER FILED
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING. _ _ _ WRITTEN WAIVER FILED
COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
COURT ACCEPTED WAIVER.
DEFENDANT WAS BOUND OVER TO DISTRICT COURT.
STATE/ DEFENSE REQUESTED A CONTINUANCE. _ _BY STIPULATION
CONTINUED TO: _ _ _ _ _ _ _ _ _ _ _WITH JUDGE_ _ _ __

>(

)'C

PRELIMINARY HEARING TO BE HELD
X° SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES
J;:'
DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM

COURT GRANTED.

DEFENSE MOVED FOR BOND REDUCTION,
STATE OBJECTED_ _ STIPULATED_ _ ARGUMENT PRESENTED_ __
BOND WILL REMAIN AS PREVIOUSLY SET.
_ _ _ O.R. RELEASE
(BOND AMOUNT IS FOR THIS CASE ONLY)
BOND RESET A T $ _ _ _ _
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
COURT SIGNED ORDER FOR COURT COMPLIANCE
OTHER CONDITIONS OF BOND_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE DISMISSED THE CHARGE(S) ____________________-=--STATE FILED AMENDED COMPLAINT _ _ COURT READ AMENDED COMPLAINT
_ _ _ -STATE AMENDED CHARGE($) TO _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE($) TO MISD. _ _ _ _ _ _ _ _ _ _ _ _ __
COURT GAVE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
COURT ACCEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ __
COMMENTS:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION
COURT MINUTES

CR-2011-0014836
State of Idaho vs. Bryann K Lemmons
Hearing type: Preliminary
Hearing date: 3/30/2012
Time: 9:48 am
Judge: Nicole Cannon
Courtroom: 6
Minutes Clerk: DJONES
Tape Number: 9:48

Prosecutor: Peter Hatch appeared on behalf of the State of Idaho
Defense Attorney: Michael Wood appeared with the defendant Bryann Lemmons, this
being the time and place set for preliminary hearing.
9:49 State's 1st witness, Jerod Sweesy was duly sworn in and testified under direct
examination of witness by Mr. Hatch. State's Exhibit 1, copy of Forensic lab report was
marked for identification. State's Exhibit 1 was admitted into evidence without an
objection by the defense.
10:12 State's Exhibit 2, copy of Forensic lab report was marked for identification. Mr.
Wood questioned witness in aid of objection to admission of State's Exhibit 2. State's
Exhibit 2 was admitted into evidence.
10:14 Cross examination of witness by Mr. Wood.
10:30 Mr. Wood made an objection and presented argument that Officer Sweesy should
not be allowed to remain in the courtroom during testimony of any further witnesses.
Court overruled the objection of Mr. Wood. Court stated that Officer Sweesy may
remain in the courtroom.
10:32 States 2 nd witness George Borrayo was duly sworn in and testified under direct
examination of witness by Mr. Hatch.
10:44 Cross examination of witness by Mr. Wood.
10:57 Re direct by Mr. Hatch.
Witness was excused.
State rested their case.
10:58 Mr. Wood called Officer Jerod Sweesy to stand under direct examination.
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Witness was excused.
Defense rested their case.
Mr. Hatch reserved closing statements.
11 :02 Mr. Wood presented closing argument.
11: 10 Mr. Hatch made closing argument.
11: 11 Court made findings on the record and ordered that the defendant be bound over
to District Court to answer to the charges.
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OISmii'.ff COURT
~ h Jud1c1a1 District
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRl&r.-ef THE ~ : : :
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Ll -~
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff,

vs.
BRYANN K LEMMONS,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-0014836
ORDER HOLDING
DEFENDANT TO ANSWER TO
DISTRICT COURT

Defendant having freely, knowingly and voluntarily waived a preliminary
hearing, I order that defendant be held to answer to the charge(s) of:
I37-2732B{a){4)(A)

Drug-Trafficking

in

Methamphetamine

Amphetamine (28 grams to Less Than 200 grams)

or

I37-2732B(a)(4)(A)

Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less
Than 200 grams) in the District Court.

From the evidence presented, I find that the offense(s) of:
I37-2732B{a)(4)(A)

Drug-Trafficking

in

Methamphetamine

Amphetamine (28 grams to Less Than 200 grams)

or

I37-2732B{a){4)(A)

Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less
Than 200 grams) has/have been committed and there is sufficient cause

'

ORDER HOLDING DEFENDANT TO ANSWER TO DISTRICT COURT - 1
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to believe the defendant is guilty thereof. I order that defendant be held to
answer in the District Court.

CC: Grant Loebs
Michael J Wood

ORDER HOLDING DEFENDANT TO ANSWER TO DISTRICT COURT - 2
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Fifth Judicial District
County of Twin Falls - State of Idaho
March 30, 2012 2:31 PM

/1"v,~---

By_ _

~

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)
)
CASE NO: CR-2011-0014836
)
)
NOTICE OF HEARING
)
Bryann K Lemmons
)
3250 E 3425 N
)
Kimberly, ID 83341
)
Defendant.
)
)
DOB:
)
DL:
___
__________ )
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Arraignment
Judge:

Wednesday, April 18, 2012 08:30 AM
Honorable G. Richard Bevan

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday, March
30, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
, Prosecutor:

\

Mailed._ _

Hand Deli~red

Mailed

Box

Mailed _ _

Box- -

--

Grant Loebs

V
---

/

Dated: Friday, March 30, 2012
Kristina Glascock --Clerk of e District Court
By:
NOTICE OF HEARING
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

--·=-------~

cT.t:R;~~-

~ DEP11rv

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836

INFORMATION FOR A FELONY, NAMELY:
Count I - Trafficking in Methamphetamine
Count II - Trafficking in Methamphetamine
DOB
SSN:

Peter Hatch, Deputy Prosecuting Attorney for Twin Falls County, State ofldaho, who in
the name and by the authority of said State, prosecutes in its behalf, in proper person, comes now
into said District Court of the County of Twin Falls, State of Idaho, and gives the Court to
understand and be informed that BRYANN KRISTINE LEMMONS, the above-named
defendant, is accused by this Information of the crimes of TRAFFICKING IN
METHAMPHETAMINE, Felonies.

Information - I

ORIGINAL
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COUNTI
TRAFFICKING IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732B(a)(4)(A), 37-2732B(c),18-204
That the Defendant, BRYANN KRISTINE LEMMONS, on or about October 25, 2011, in
the County of Twin Falls, State ofldaho, did:
1.

deliver twenty-eight (28) grams or more, as represented by the person selling or
delivering it, of methamphetamine, a Schedule II controlled substance, or of any mixture
or substance containing a detectable amount of methamphetamine, and/or

2.

aid and abet another who did deliver twenty-eight (28) grams or more, as represented by
the person selling or delivering it, of methamphetamine, a Schedule II controlled
substance, or of any mixture or substance containing a detectable amount of
methamphetamine in violation ofldaho Code§§ 37-2732B(a)(4)(A), 37-2732B(c),
18-204.

COUNT II
TRAFFICKING IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732B(a)(4)(A), 37-2732B(c),18-204
That the Defendant, BRYANN KRISTINE LEMMONS, on or about December 6, 2011,
in the County of Twin Falls, State ofldaho, did:
1.

deliver twenty-eight (28) grams or more, as represented by the person selling or
delivering it, of methamphetamine, a Schedule II controlled substance, or of any mixture
or substance containing a detectable amount of methamphetamine, and/or

2.

aid and abet another who did deliver twenty-eight (28) grams or more, as represented by
the person selling or delivering it, of methamphetamine, a Schedule II controlled
substance, or of any mixture or substance containing a detectable amount of
methamphetamine in violation ofldaho Code§§ 37-2732B(a)(4)(A), 37-2732B(c),
18-204.

DATED this

Z.

-

day of April, 2012.

~

cl±~~ll;zL~
Peter Hatch
Deputy Prosecuting Attorney

Information - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the ~ day of

~

•
, 2012, I served a copy of the

foregoing Information, thereof into the mail slot for Michael Wood located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon

to all Courthouse offices receiving mail from the Prosecutor's Office.

<~Uecb~

Elizabet A. Vedvig
Legal Assistant

Information - 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT-OF THE
CLERK
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN F.A.LLS
~¼EPUTY

State of Idaho
Plaintiff(s),
vs.

Bryann K Lemmons

)
)
) Case No. CR-2011-0014836
)
)
) NOTICE AND AGREEMENT RE:
) PURCHASE OF AUDIO
) RECORDING

___D_e_fe_n_d_an_t~<s~)-_ _ _ _ _ _ _ _ _ _ )

NOTICE AND AGREEMENT RE: PURCHASE OF AUDIO RECORDING OF
MAGISTRATE AND/OR DISTRICT COURT PROCEEDINGS
Date(s) of Proceedings Purchased: March 30, 2012.
Pursuant to Idaho Court Administrative Rule 27(d) and (e), I acknowledge and
agree that I am NOT AUTHORIZED and WILL NOT CITE to this recording as
evidence in a legal proceeding; that only an official transcript as defined in the
above rule may be cited as evidence in any legal proceeding.

Representing (if a
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS ~IC Qt9[BB
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
,. .,,

·

'JG

20\2 f,PR \ S hi \c__· 1:..
CASE# CR-2a11--001483itFTfl;H-.
DATE 4/18/2012
?fl!::;.._DEPUT.Y
TIME 08:30 AM
CD 9·-17 -

JUDGE
BEVAN
CLERK
S.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1
STATE OF IDAHO,

vs.

BRYANN K LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine {28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)

[ X] ARRAIGNMENT

[ ] STATUS

APPEARANCES·
[vfDefendant
[\..fDef. Counsel

Michael Wood

[ ] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

Ro&rncv:u

Pr:es<-.u...--t

[vrProsecutor
.E\f\l\OV"Y\
[ ] Other _ _ _ _ _ ____,;::._)~_ _ _-:::::,
_ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
['-{Defendant is informed of the charges against him/her and all legal rights including the right to representation
[l.{Defendant is advised of the effect of a guilty plea and the maximum penalties
[ \,J'Defendant indicated that he/she understands rights and penalties
[~Waived reading of the "Information" [\[Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __

-----------------

BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to ____________
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week

Other:

l)<l,<1j

:±o S-2..q -\'2-

@

B ·.4 5

~
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Fifth Judicial District
County of Twin Falls - State of Idaho
April 24, 2012 2:20 PM

By_------,.=-Q~z_:.,-------,-,---,-

O"v

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)
)
)
)

STATE OF IDAHO,
Plaintiff.
vs.
Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.

CASE NO: CR-2011-0014836
NOTICE OF HEARING

)

)
)
)
)

)
)
)
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

DOB:
DL:

__

________

08:45 AM
Entry of Plea Tuesday, May 29, 2012
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday,
April 24, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
Prosecutor:

Mailed_ _

Hand Delivered- -

Mailed- -

Box~

Grant Loebs

--

Mailed

Box

V

Dated: Tuesday, April 24, 2012
Kristina Glascock --Clerk of e District Court
By:
NOTICE OF HEARING
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IN THE DISTRICT COURT OF THE FIFTH ruo1c1AL
OF IDAHO, IN AND FOR THE COUNTY OF TW1:N°

___ DEPUTY

************************* -State of Idaho,
Plaintiff

Case No. CR-2011-14836

Vs.
Acknowledgment of Service
Bryann K. Lemmons
Defendant

I, Kristina Glascock, Clerk of the District Court of the Fifth Judicial District of the
State ofldaho, in and for the County of Twin Falls, do hereby certify that the transcript of
the Preliminary Hearing held March 30, 2012 in the above-entitled case was delivered to
counsel for the Plaintiff and picked up by the Defendant on the 1st day of May, 2012.
Kristina Glascock
Clerk of e istrict Court
By·
..
Deputy Clerk

Plaintiffs Counsel:

Peter Hatch
Twin Falls County Prosecutor's Office
Post Office Box 126
Twin Falls, Idaho 83303-0126

Defendant:

Bryann K. Lemmons
3250 E. 3425 N.
Kimberly, Idaho 83341

ffvtu~ up
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Attomev at Law

184 GOOi:l!NG ST W
Twin Falls, Idaho 83301
(208) 736-8190
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
)
)

Plaintiff,

vs.

CASE NO.: CR 1114836

)

)
)
)
)

BRYANN K. LEMMONS ,
Defendant.

MOTION TO DISMISS

_)

COMES NOW, the Defendant above named by and through her defense counsel Michael
J. Wood and moves this Honorable Court to Dismiss this criminal action based upon the law and
Argument presented below:
1. Defendant proceeded to preliminary hearing in this criminal action on March 30,2012
Before Magistrate Judge Nicole Cannon in Twin Falls County Magistrate Court.

The

State of Idaho was represented by Deputy Prosecuting Attorney Peter Hatch and the
Defendant was represented by retained counsel Michael Wood.
2. The defendant was charged with two counts by designations of violation of IC 372732 B (a)(4),37-2732B (c) andl8-204.
3. Defendant was bound over to district court by Judge Camion's ruling that 372732B(c) required that representations as to weight "controlled" the factual determination
by substantial evidence of the one ounce weight element of the offense rather than the

1
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Idaho State Lab measured net weights demonstrated by States exhibits One and Two.
Prelim trans pg 65 ln4-25.
4. The first legal defect requiring dismissal of the criminal Information filed by the
Twin Falls County Prosecutor's office is its failure to charge an offense,

Defendant

Lemmons' information fails to charge the possession or delivery of 28 grams or more of
methamphetamine as required by IC 37-2732B(4).

37-2732B. Trafficking- Mandatory sentences.
(a) Except as authorized in this chapter, and notwithstanding the provisions of section
37-2732, Idaho Code
(4) Any person who knowingly delivers, or brings into this state, or who is knowingly in
actual or constructive possession of, twenty-eight (28) grams or more of
methamphetamine or amphetamine or of any mixture or substance containing a
detectable amount of methamphetamine or amphetamine is guilty of a felony, which
felony shall be known as "trafficking in methamphetamine or amphetamine."
The element of proof of the 28 grams or more is also required by the ICJI jury
Instruction applicable to this offense.

ICJI 406D TRAFFICKING IN METHAMPHETAMINE AND/OR AMPHETAMINE
INSTRUCTION NO.
In order for the defendant to be guilty of Trafficking in
methamphetamine and/or amphetamine, the state must prove:
1. On or about [date]
2. in the state of Idaho
3. the defendant [name] [possessed] [or] [delivered]
[methamphetamine] [and/or] [amphetamine],
4. the defendant knew it was [methamphetamine] [and/or]
[amphetamine], and
5. [possessed] [or] [delivered] at least [
] of
[methamphetamine] [and/or] [amphetamine] or any mixture or
substance with a detectable amount of [methamphetamine] [and/or]
[amphetamine] .
If any of the above has not been proven beyond a reasonable
doubt, you must find the defendant not guilty. If each of the
above has been proven beyond a reasonable doubt, then you must
find the defendant guilty.
2
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The failure to charge an offense also renders a criminal information
Jurisdictionally deficient. STATE V JONES, 140 Idaho 755, 101 P.3d 699
Article I, section 8 of the Idaho Constitution provides that no person "shall be held to
answer for any felony or criminal offense of any grade, unless on presentment
or indictment of a grand jury or on information of the public prosecutor."
The information or indictment is the jurisdictional instrument upon which a
defendant stands trial. 41 AM. JUR.2d Indictments and Information §19 (1995).
A trial court lacks jurisdiction over a criminal defendant if no information or
Indictment is filed by the state. A trial court may also lack jurisdiction over a
defendant if an otherwise filed indictment or information contains jurisdictional
defects. Hays v. State, 113 Idaho 736, 739, 747 P.2d 758, 761 (Ct.App.1987).
A jurisdictional defect exists: (1) when the alleged facts are not made criminal
by statute; (2) there is a failure to state facts essential to establish the offense
charged; (3) the alleged facts show on their face that the court has no
jurisdiction of the charged offense; or (4) the allegations fail to show that the
offense charged was committed within the territorial jurisdiction of the court.

Id STATE V IZZARD, 136 Idaho 124, 29 P.3d 960
The failure to charge the possession or delivery of 28 grams or more of
methamphetamine as required by IC 37-2732B(4) renders the criminal information filed
in this criminal action insufficient to charge the violation of the subject
statute and/or provide this court with jurisdiction over the defendant and
requires its dismissal.

3
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5.

The second constitutionally mandated ground requiring dismissal of the criminal

Information that was the consequence of the magistrates' "bind over" in this criminal
Action is that the evidence relied upon to justify "bind over" of the complaint was made
Substantial only by operation of LC. 37-27B(c) which creates an unconstitutional
Conclusive evidentiary presumption. Sandstrom v Montana, 442 US 510, 99 S.CT. 2450,
State v Keaveny, 136 ID 31, 28 P3d 372 (ID 2001) Creating a conclusive presumption
as to an element, or shifting to the defendant the burden of persuasion on an essential
element, is impermissible. Mullaney v. Wilbur, 421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d
508 (1975); Morissette v. United States, 342 U.S. 246, 72 S.Ct.240, 96 L.Ed. 288 (1952);

Buckley, 131 Idaho 164,953 P.2d 604 (1998); State v Crowe, 135 ID 43, 13 P3d 1256
(Ct App 2000)
The reliance upon LC. 37-2732B (c) to establish the one ounce of
Methamphetamine weight required as an element of the charged offense (LC. 372732B(a)(4)(A)) to establish probable cause pursuant to ICR 5.1 (b) deprived the
defendant of Due Process of Law pursuant to Article I sec.8 and 13 of the Idaho
constitution and Amendments Five and Fourteen of the United States constitution.
The statutory elements of the crime with which defendant appears to be charged contain
only the requirement of definite minimum weights of methamphetamine to be proven by
the state.

37-2732B. Trafficking- Mandatory sentences.
(a) Except as authorized in this chapter, and notwithstanding the provisions of section 372732, Idaho Code:
(4) Any person who knowingly delivers, or brings into this state, or who is knowingly in
4
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actual or constructive possession of, twenty-eight (28) grams or more of methamphetamine or
amphetamine or of any mixture or substance containing a detectable amount of
methamphetamine or amphetamine is guilty of a felony, which felony shall be known as
"trafficking in metharnphetamine or amphetamine." If the quantity involved:
(A) Is twenty-eight (28) grams or more, but less than two hundred (200) grams, such person
shall be sentenced to a mandatory minimum fixed term of imprisonment of three (3) years and
fined not less than ten thousand dollars ($10,000);
The Idaho Criminal Jury Instruction for this crime portrays no provision for
Representations by persons selling or delivering being "determinative".:
ICJI 406D TRAFFICKING IN METHAMPHETAMINE AND/OR AMPHETAMINE
INSTRUCTION NO.
In order for the defendant to be guilty of Trafficking in methamphetamine and/or
amphetamine, the state must prove:
1. On or about [date]
2. in the state of Idaho
3. the defendant [name] [possessed] [or] [delivered] [methamphetamine] [and/or]
[amphetamine],
4. the defendant knew it was [methamphetamine] [and/or] [amphetamine], and
5. [possessed] [or] [delivered] at least [ ] of [methamphetamine] [and/or]
[amphetamine] or any mixture or substance with a detectable amount of [methamphetamine]
[and/or] [amphetamine].
If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.

There is no separate instruction which makes "representations" of elememt status.

The

Inclusion of subsection (c) is an attempt to add an element to the statute BY THE
PROSECUTION. (emphasis by movant)

Such evidentiary presumptions have been declared

unconstitutional by both the United States and Idaho Supreme Courts.
When an instruction shifts the state's burden of proving an essential element of the crime
by mandating a presumption, which the defendant must rebut, it violates due process and
deprives the defendant of a fair trial. See State v. Randles, 115 Idaho 611, 617, 768 P.2d 1344,
1350 (Ct.App.1989) (substitute opinion) (citing Sandstrom v. Montana, 442 U.S. 510, 99 S.Ct.
2450, 61L.Ed.2d 39 (1979)). STATE V KEAVENY, 136 Idaho 31, 28 P.3d 372 (ID 2001)

5
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The Due Process Clause of the Fourteenth Amendment "protects the accused
against conviction except upon proof beyond a reasonable doubt of every fact
necessary to constitute the crime with which he is charged." In re Winship, 397
U.S., at 364, 90 S.Ct., at 1073. This "bedrock, 'axiomatic and elementary'
[constitutional] principle," id, at 363, 90 S.Ct., at 1072, prohibits the State from
Using evidentiary presumptions in a jury charge that have the effect of relieving
the State of its burden of persuasion beyond a reasonable doubt of every essential
element of a crime. Sandstrom v.Montana, supra, at 520-524, 99 S.Ct., at 24572459; Patterson v. New York, 432 U.S. 197,210,215, 97 S.Ct. 2319, 53 L.Ed.2d
281 (1977); Mullaney v. Wilbur, 421 U.S. 684, 698-701, 95 S.Ct. 1881, 1889-1890,
44 L.Ed.2d 508 (1975); see also Morissette v. United States, 342 U.S. 246,274275, 72 S.Ct. 240,255, 96 L.Ed 288 (1952).

The prohibition protects the

"fundamental value determination of our society," given voice in Justice Harlan's
concurrence in Winship, that "it is far worse to convict an innocent man than to let
a guilty man go free." 397 U.S., at 372, 90 S.Ct., at 1077. See Speiser v. Randall,
357 U.S. 513,525-526, 78 S.Ct. 1332, 1341-1342, 2 L.Ed.2d 1460 (1958). The
question before the Court in this case is almost identical to that before the Court in

Sandstrom:''whether the challenged jury instruction had the effect of relieving the
State of the burden of proof enunciated **1971 in Winship on the critical question
of ... state of mind," 442 U.S., at 521, 99 S.Ct., at 2458, by creating a mandatory
presumption of intent upon proof by the State of other elements of the offense.
QUOTING Francis v Franklin, 471 U.S. 307, 105 S.Ct. 1965

In this case the

Idaho legislature has added an irrebuttable , conclusory presumption to the statute which
attempts to relieve the prosecution from its burden of proof of the weight of the substance
6
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CERTIFICATE OF DELIVERY

I, the undersigned, hereby certify that I caused a true and correct copy of the
Foregoing MOTION TO DISMISS to be delivered to the BOX of the Twin Falls
County Prosecuting Attorney on the 29rn day of MAY, 2012.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT df1qji~
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS pr1
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CASE # CR-2ott-8011J83oCLffK····
DATE 5/29/2012
DEPUTY
TIME 08:45 AM
~
CD
'i·.St'

JUDGE
BEVAN
CLERK
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STATE OF IDAHO,

vs.
BRYANN K LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine {28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
[ ] ARRAIGNMENT

APPEARANCES:
["1'1}efendant
[\(Def. Counsel

[ ] STATUS

[ X] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

Hf.:KirtUe...

A-e"5~

[l('Prosecutor
Gr:J..e_
[ ] Other _ _ _ _ _ _ _ _ _ _ _ _ __

Mike Wood

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[
[
[
[

] Defendant is informed of the charges against him/her and all legal rights including the right to representation
] Defendant is advised of the effect of a guilty plea and the maximum penalties
] Defendant indicated that he/she understands rights and penalties
] Waived reading of the "Information• [ ] Name verified [ ] Public Defender is confirmed/appointed

[~ENTRY OF N O T ~ PLEA: [t{'By defendant [ ] By the Court
State's Attorney:
~ t:\4,;t::.(JA
,:> # of days for trial
Pre-Trial
f3-2...7- L"l..
Jury Trial ....=tJ....-...
S....--_l....1-=-----Discovery Cutoff

8::J1-\"l..

S :·2.A--r:2...

5'-~

~

Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __

[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court

Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __

BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set

[ ] Bond re-set to _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week
Other:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN F~-Cl£Rtj·STATE OF IDAHO,
Plaintiff,

vs.
BRYANN K LEMMONS,

Defendant.

)
)
)
)
)
)
)
)
)

DEPUTY

Case No: CR-2011-0014836

ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

This matter came on for an Arraignment on April 18, 2012, before the Honorable
G. Richard Bevan, District Judge. The above-named defendant appeared with counsel,
Mike Wood; the State of Idaho was represented by McKinzie Cole for Peter Hatch,
Prosecuting Attorney for Twin Falls County, Idaho. An oral request and stipulation for
mutual discovery having been entered before this court, the compliance date for
discovery is set on or before August 17, 2012 for the State and for the defense
August 24, 2012.

NOW, THEREFORE, IT IS HEREBY ORDERED as follows:
NOTICE OF TRIAL:

Jury Trial is set for September 5, 2012 at 9:00 am; 3 days are reserved
for trial.
1.
Discovery: All parties will comply with the requirements of Rule 16,
I.C.R., and use good faith and reasonable diligence in making timely
compliance with all discovery; if an extension is necessary, a written request
will be made on or before the compliance date set in this Order.

2.
Motions: Defendant is hereby ordered to file all pretrial motions governed by
of the Idaho Criminal Rules according to the timing requirements provided by Rule
12(d).
ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
AND NOTICE OF TRIAL SETTING - 1
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3.

Motions to Suppress: A motion to suppress evidence shall:
(a)(1) describe the evidence sought to be suppressed;
(a)(2) set forth the standing of the movant to make the application;
and
(a)(3) specify sufficient legal and factual grounds for the motion to
give the opposing party reasonable notice of the issues and to
enable the court to determine what proceedings are appropriate to
address them.

If an evidentiary hearing is requested, no written response to the motion by
the non-moving party is required, unless the court orders otherwise. At the
conclusion of the evidentiary hearing, the court may provide a reasonable
time for all parties to respond to the issues of fact and law raised in the
motion and at the hearing.
4. Alternate Judges: Notice is hereby given that the presiding judge
assigned to this case intends to utilize the provisions of I.C.R. 25(a)(6).
Notice is given that if there are multiple defendants, any disqualification
pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R.
25(a)(3). The panel of alternate judges consists of the following judges who
have otherwise not been disqualified in this action: Judges Brody, Butler,
Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman and
Wood.

5. Pretrial Conference: A Pretrial Conference will be held on August 27,
2012 at 11 :00 am, wherein the defendant must be personally present in
court. At this conference, each party shall: (A) provide the court with a
completed exhibit list in the form attached to this order (Exh. 1 attached)
together with one complete, duplicate marked set of that party's proposed
exhibits for the Judge's use during trial; and (B) deliver to counsel for the
other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. Unless otherwise ordered, the State shall identify
exhibits beginning with the number "1," and the defendant shall utilize
exhibits beginning with the letter "A." Counsel for each party shall also
deliver a written list of prospective witnesses to the court and counsel for all
other parties at Pre-trial Conference.

6.
Exhibits: Counsel will meet with the clerk to mark and/or to stipulate to
exhibits on the date of pretrial conference.

7.

Witness List

Without regard to whether discovery concerning a party's

ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
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witnesses has been propounded, not less than seven (7) days prior to trial, each
party shall: (A) lodge with the Clerk a completed witness list together with a copy
for the Judge's use during trial; and (B) deliver to Counsel for each other party a
copy of the completed witness list.

8. Jury Instructions: Pursuant to Rule 30(a), I.C.R., each party is directed
to file written requests for jury instructions no later than five (5) days prior to
the pretrial conference.
Time calculations are governed by Idaho Criminal Rules.

DATED this

_]J_

___
¥t=7

day of _ _ _

1--_.,

2012.

c: Grant Loebs
Michael J Wood
Jury Commissioner

ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
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EXHIBIT LIST
- - - - - ~ DISTRICT JUDGE
CASE NO. _ _ _ _ _ _ _ __
_ _ _ _ __, DEPUTY CLERK
COURT REPORTER
DATE:

-----~
CASE:
VS.

NO.

DESCRIPTION

DATE
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

MOTION TO DISQUALIFY
ALTERNATE JUDGE

COMES NOW, the Twin Falls County Prosecuting Attorney's Office, by and through its
Attorney of Record, Grant P. Loebs, Prosecuting Attorney, and moves to disqualify alternate
Judge Robert J. Elgee in the above-entitled case. Pursuant to I.C.R. 25, this motion to disqualify
is made without cause.

,J

DATED this _Jl:__i"lJay of June, 2012.

Grant P. Loebs
Prosecuting Attorney

MOTION TO DISQUALIFY ALTERNATE JUDGE - I

ORIGINAL
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•
CERTIFICATE OF SERVICE
I hereby certify that on the

JL day of June, 2012, I served a copy of the foregoing

MOTION TO DISQUALIFY ALTERNATE JUDGE thereof into the mail slot for
MICHAEL J. WOOD located at the District Court Services Office and for delivery on the
regular delivery route made every morning and afternoon to all Courthouse offices receiving mail
from the Prosecutor's Office.

Hoff

Marilouise
Legal Assistant

MOTION TO DISQUALIFY ALTERNATE JUDGE - 2
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THE LAW OFFICE OF
MICHAEL J. WOOD
Attorney at Law
184 GOODING ST W
Twin Falls, Idaho 83301
(208)736-8190
FAX(208)736-0141
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
V.

BRYANN K. LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-11-14836

NOTICE OF HEARING

TO: GRANT LOEBS, PROSECUTOR FOR THE COUNTY OF TWIN FALLS:
PLEASE TAKE NOTICE that on MONDAY, the 16TH day of JULY, 2012, at the hour of
2:30:PM. OR ON THE 19Til OR 20Til OF JULY IF THEY BECOME AVAILABLE or as soon
thereafter as counsel can be heard, the undersigned will call up for hearing the Defendant's MOTION
TO DISMISS before the Honorable RICHARD BEVAN

NOTICE OF HEARING - 1
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•

•

MICHAEL J. WOOD

CERTIFICATE OF DELIVERY
I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing
NOTICE OF HEARING to be properly delivered to the Twin Falls County
Prosecutorcourt house basket on this 13th day of JUNE, 2012.

NOTICE OF HEARING - 2
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

s.

_ __

C:LERK
___ DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

ORDER OF DISQUALIFICATION

Based on the State's Motion to Disqualify Alternate Judge and pursuant to !.C.R. 25,
IT IS HEREBY ORDERED that Judge Robert J. Elgee be disqualified as an alternate

Judge in the above-entid"'f case.
DATED this

~

Jj_ day of _ _~
_ _ __,, 2012.

ORDER OF DISQUALIFICATION

ORIGINAL
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•

•
CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of

JLu,...Q.... ,2012, I served a copy of the

foregoing ORDER OF DISQUALIFICATION thereof to the following:

Grant P. Loebs
Prosecuting Attorney

[ ~ Court Folder

Michael J. Wood
Attorney for Defendant

[ y/"

Court Folder

~~
0

Deputy Clerk

ORDER OF DISQUALIFICATION
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

(

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
1.

Copy of supplements numbered D 144 through D 147.

:zi/
6

The State reserves the right to supplement discovery as information becomes available.

DATEDthis 2.~dayofJune;;\tJ

Peter Hatch
Deputy Prosecuting Attorney
Supplemental Response to Request for Discovery - l

ORIGINAL
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•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

~5 day of June, 2012, I served a copy of the foregoing

Supplemental Response to Request for Discovery, thereof into the mail slot for Michael
Wood located at the District Court Services Office and for delivery on the regular delivery route

made every morning and afternoon to all Courthouse offices receiving mail from the Prosecutor's
Office.

Marilouise Hoff
Legal Assistant

Supplemental Response to Request for Discovery - 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT COURT
COURT MINUTES
CR-2011-0014836
State of Idaho vs. Bryann K Lemmons

Hearing ·type: Motion to Dismiss
Hearing date: 7/16/2012
Time: 2:30 pm
Courtroom: 1
Judge: G. Richard Bevan
Court reporter: Virginia Bailey
Minutes Clerk: Shelley Bartlett
Defense Attorney: Michael Wood
Prosecutor: Peter Hatch
2:33

Court called the case and reviewed the file.

2:33

Mr. Wood gave opening statement.

2:36

Mr. Wood gave argument.

3:15

Mr. Hatch gave argument.

3:19

Mr. Wood gave final comment.

3:26 Court took the matter under advisement and will issue a written opinion in due
course.

149

-

DISTRICT COURT
l WlrJ FALLS CO. IOAHO
FILED

2012 AUG -9 AH IO: 36
llY------:::-;-;:-;:;-;-;--

CLERK

_ _m....;;...
_ _ _ OEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,

Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR 2011-14836

ORDER DENYING DEFENDANT'S
MOTION TO DISMISS

THIS MATIER is before the court on the defendant's Motion to Dismiss. The
court heard oral argument on July 16, 2012. The State was represented at the hearing by
Peter Hatch, Deputy Prosecuting Attorney for Twin Falls County. The defendant was
personally present at the hearing, with her counsel, Mike Wood. After reviewing the
materials submitted by the parties, researching the applicable law, and hearing oral
argument, the Motion to Dismiss is DENIED.
INTRODUCTION

The state charged the defendant, Bryann Kristine Lemmons ("Lemmons"), with
two counts of Trafficking in Meth.amphetamine, a felony under Idaho Code§§ 372732B(a)(4)(A), 37-2732B(c), 18-204. The Information for Count I specifically reads:
ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 1
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That the Defendant, BRYANN KRISTINE LEMMONS, on or
about October 25, 2011, in the County of Twin Falls, State of Idaho,
did:
1. deliver twenty-eight (28) grams or more, as represented by the
person selling or delivering it, of methamphetamine, a Schedule
II controlled substance, or of any mixture or substance
containing a detectable amount of methamphetamine, and/or

2. aid and abet another who did deliver twenty-eight (28) grams or
more, as represented by the person selling or delivering it, of
methamphetamine, a Schedule II controlled substance, or of any
mixture or substance containing a detectable amount of
methamphetamine in violation of Idaho Code§§ 372732B(a)(4)(A), 37-2732B(c), 18-204.
Count II is identical to Count I, except that the date reads "December 6, 2011," instead
of "October 25, 2011."
At the preliminary hearing, the defendant challenged the portion regarding "as
represented by the person selling or delivering it." The magistrate judge referred to I.C.
§37-2732B(c), which states, "[£)or the purposes of subsections (a) and (b) of this section
the weight of the controlled substance as represented by the person selling or delivering
it is determinative if the weight as represented is greater than the actual weight of the
controlled substance." The magistrate then stated,
The real question being ... the amount in each of these
transactions, whether or not it constitutes a trafficking amount,
that being twenty-eight grams or more ... typically ... considered
an ounce in I guess layman's terms, and while .. .I certainly
understand the argument made by Mr. Wood .. .I do believe
that subsection (c) of the Trafficking Code that allows for the
ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 2

151

representation of the weight rather than the actual weight to be
controlling to be ... valid law at this point in time."
The magistrate then bound the case over to the district court on the two counts.
Lemmons again challenges the representation portion of the code.

APPLICABLE LAW
The interpretation of a statute is a question of law. St. Luke's Magic Valley Regional

Medical Center, Ltd., v. Board of County Commissioners of Gooding County, 149 Idaho 584,
587,237 P.3d 1210 (2010). "Judicial interpretation of a statute begins with an
examination of the statute's literal words." State v. Escobar, 134 Idaho 387,389, 3 P.3d 65,
67 (Ct. App. 2000). The language of the statute must be given its plain, obvious and
rational meaning. Id. A party challenging the constitutionality of a statute must
overcome a strong presumption of validity. State v. Dickerson, 142 Idaho 514, 517-18, 129
P.3d 1263, 1266-67 (Ct. App. 2006) (citing State v. Cobb, 132 Idaho 195, 197, 969 P.2d 244,
246 (1998)).

ANALYSIS
Lemmons challenges the Information based on two arguments. First, Lemmons
claims that the Information fails to charge an offense. Second, that LC. 37-2732B(c)
creates "an unconstitutional conclusive evidentiary presumption." As the first argument
is founded on the assumption that the second argument is true, the court will address
the arguments in reverse order.
ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 3
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A.

I.C. 37-2732B(c) is not Unconstitutional.

Lemmons argues that I.C. 37-2732B(c) is unconstitutional as it is "an
unconstitutional conclusive evidentiary presumption" and that the presumption
impermissibly "shift[s] to the defendant the burden of persuasion on an essential
element."
The state responds stating that the represented weight is an element of the crime
that must be proven along with the other elements of the crime. Additionally, the state
cites to State v. Escobar. 134 Idaho 387, 3 P.3d 65 (Ct. App. 2000). In Escobar, the
defendant argued that I.C. 37-2732B(c) should only apply when a delivery did not
actually happen-and that when the delivery did happen, that the actual weight should
be determinative. Id. at 389, 3 P.3d at 67. The Court rejected that argument, stating,
"under subsection (a)(3) and (c), a defendant may be convicted of trafficking in
methamphetamine if the defendant represented the weight of the delivered substance to
be twenty-eight grams or more, even if the actual weight was less." Id. The Court went
on to rule that the amount represented was "sufficient to support Escobar' s conviction."
Id.

At issue in Escobar was the proper interpretation of the statute and not the
constitutionality of the statute. However, this court finds that the rationale underlying
the Court of Appeals' ruling in Escobar provides insight into why Lemmons' argument

ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 4
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must be rejected, and the court agrees with the state that the represented weight is an
element to be proven along with the other elements of the crime.
Underlying Lemmons' argument is the assumption that "Trafficking" inherently
requires an actual amount of twenty-eight (28) grams of the controlled substance or
more. However, "Trafficking," by itself, is not defined by any amount.1 Only when the
legislature assigns a definition to "Trafficking" -by giving it a specific minimum
amount-does that amount then constitute "Trafficking." In this case, the legislature
has determined that an amount of methamphetamine twenty-eight (28) grams or more
being delivered or possessed qualifies as "Trafficking."
However, the legislature has provided an alternative means of proving the crime
of "Trafficking." In subsection (c) of 37-2732B, the legislature indicates that
"Trafficking" is not just limited by the actual weight but may also be triggered and
proven by establishing that the seller represented the substance to be twenty-eight (28}
or more grams. Therefore, the legislature determined that a "Trafficking" offense may
be established by proving either the actual amount of methamphetamine, or that the
represented weight of methamphetamine exceeded twenty-eight (28) grams.
The court does not believe that these alternative definitions of "Trafficking"
create a conclusive evidentiary presumption that shifts the burden to the defendant.

1 As an illustration, if a person were to look up ''trafficking" in a dictionary, the definition would not contain the
number twenty-eight (28), or any other number for that matter that would define ''trafficking."
ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 5
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Making such a claim is equivalent to claiming that an actual weight of twenty-eight (28)
grams or more creates a conclusive evidentiary presumption that shifts the burden of
persuasion to the defendant. Either form of proof may establish the crime of
"Trafficking" and neither one creates a conclusive evidentiary presumption or
impermissibly shifts the burden to the defendant.
The burden remains with the state. The state must prove, beyond a reasonable
doubt, one of the two definitions of trafficking. Either the state must prove that the
actual weight of the substance was twenty-eight (28) or more grams, or the state must
prove that the deliverer represented that the substance was twenty-eight (28) grams or
more.
In support of her argument, Lemmons refers to the magistrate judge's comments
about how the represented weight controlled in this case. Lemmons argues that this
evidences that the represented weight creates an irrebuttable presumption. However,
the court disagrees. The legislature has decreed what qualifies as "Trafficking," and the
state must prove either of those two qualifications beyond a reasonable doubt in order
for a defendant to be found guilty. Neither option is an irrebuttable presumption but
must be proven, along with the other elements of the crime.

ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 6
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B.

The Information Does Charge a Cpme.

Lemmons also argues that the Information does not charge a crime therefore the
court does not have jurisdiction. This argument is founded on the errant concept that
"Trafficking" must be satisfied by the actual weight of the substance.

In addition to her mistaken concept of ''Trafficking," Lemmons supports her
argument with a reference to the Idaho Criminal Jury Instructions ("ICJI"). As
Lemmons points out, the ICJI do not contain the option for represented weight as an
element of the crime "Trafficking in Meth.amphetamine." However, Lemmons does not
cite to any authority indicating that the ICJI trumps the statute or controls the elements
of the crimes enumerated by the Idaho Code. The court doubts any such authority
exists. In fact, Idaho cases establish that the statutory language controls when
instructing a jury on the elements of a crime. See State v. Adamcik, 152 Idaho 445, 272
P.3d 417, 449 (2012) (It is not an error to give jury instructions that mirror the language
of the statute related to a crime); see also State v. Broadhead, 139 Idaho 663,666, 84 P.3d
599, 602 (Ct. App. 2004) (Ordinarily the language employed by the legislature in
defining a crime is deemed to be best suited for that purpose, and error cannot be
predicated on its use in jury instructions); State v. Tiffany, 139 Idaho 909, 918, 88 P.3d
728, 737 (2004) (When the criminal statute provides different ways of committing the
crime, the jury instructions should be appropriately tailored to fit the allegations in the

ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 7
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charging instrument). Moreover, the "Introduction and General Directions for Use"
that precedes the stock instructions in the ICJI, states, "In addition, judges and lawyers
should note that these instructions cannot possibly cover all of the legal issues on which
a jury may need guidance in a particular case. 11 The General Directions then proceed to
indicate that the instructions need to be modeled after the Information or crimes
charged by the state.
Therefore, as both the foundation for Lemmons' argument and the support are
insufficient, the claim that the Information does not charge a crime fails.
CONCLUSION

Based upon the reasons set forth above, Lemmons' Motion to Dismiss is
DENIED.

DATED this

::l_ day of August, 2012.

IT IS SO ORDERED.

G. RICHARD BEVAN

District Judge

ORDER DENYING DEFENDANT'S MOTION TO DISMISS· 8
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I.C.R. 49 (b)

NOTICE OF ORDER
I, Shelley Bartlett, Deputy Clerk of the County of Twin Falls, do hereby certify that
on the __ii_ day of August, 2012, I have filed the original and caused to be served a true
and correct copy of the above and foregoing document: ORDER DENYING
DEFENDANT'S MOTION TO DISMISS, to each of the persons listed below:

Prosecuting Attorney:
Peter Hatch

Defense Counsel:
Mike Wood

ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 9
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BYGRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

SUMMARY OF EXPECTED
TESTIMONY OF EXPERT WITNESS

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Summary of Expected Testimony of Expert Witness, Heather B. Campbell, Forensic Scientist II.
The curriculum vitae and Controlled Substance Analysis Report of Heather B. Campbell have
been provided in discovery, and set forth her qualifications to assist the jury to understand the
evidence or determine a fact in issue. Heather B. Campbell is expected to be consistent with her
Controlled Substance Analysis report dated December 20, 2012.

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 1
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•

•

Heather B. Campbell's testimony is expected to include, the following:
1.

The procedure by which she received the item for testing;

2.

The protocol by which unknown substances are tested to determine whether or
not they contain controlled substances; and,

3.

The specific item involved in this case was tested according to the foregoing
protocol and was determined to contain methamphetamine.

Heather B. Campbell will rely upon her years of education and experience as well as
familiarity with the studies, literature and data reasonably relied upon by experts in her field as
the bases for her opinions, statements and inferences. From that store of knowledge it is likely
Heather B. Campbell will draw examples that will make her testimony more easy for the jury to
understand.
The State reserves the right to supplement discovery as information becomes available.
DATED this j_Q_ day of August, 2012.

Peter M. Hatch
Deputy Prosecuting Attorney

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

•

JQ_ day of August, 2012, I served a copy of the foregoing

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES, thereof into the
mail slot for MICHAEL WOOD located at the District Court Services Office and for delivery
on the regular delivery route made every morning and afternoon to all Courthouse offices
receiving mail from the Prosecutor's Office.

Marilouise H7fi
Legal Assistant

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 3

161

•

,.

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
1.

Copy of supplements numbered D148 through D183.

2.

Copy of CD, ISP Case# JI 1000035, Exh. 03, Recording. This disk is protected
under the Order dated February 21, 2012, re: the State's Motion for Protective
Order, executed by Judge Cannon.

Supplemental Response to Request for Discovery - I
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3.

•

•

Copy of CD, ISP Case# JI 1000035, Exh. 05, Recording. This disk is protected
under the Order dated February 21, 2012, re: the State's Motion for Protective
Order, executed by Judge Cannon.

4.

Copy of DVD, ISP Case# JI 1000035, Exh. 07, Recording of wire. This disk is
protected under the Order dated February 21, 2012, re: the State's Motion for
Protective Order, executed by Judge Cannon.

The State reserves the right to supplement discovery as information becomes available.

Deputy Prosecuting Attorney

Supplemental Response to Request for Discovery - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the /

0

•

day of August, 2012, I served a copy of the foregoing

Supplemental Response to Request for Discovery and~Unredacted copy of
Supplemental Discovery and/or [ ] Redacted copy of Supplemental Discovery thereof to the
following:

MICHAEL WOOD

M

[ ]
[ ]

Court Folder
E-mail
U.S. Mail

Legal Assistant

Response to Request for Discovery
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GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

~

O[PU1Y

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)

)
)
)

Case No. CR 11-14836

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY
AND WITNESS LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
The State submits the following list of potential witnesses:
1.

Detective Jerod Sweesy
Idaho State Police
218 W. Yakima
Jerome, ID 83338

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND WITNESS LIST- I
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2.

Detective Tyler Barrett
Idaho State Police
218 W. Yakima
Jerome, ID 83338

3.

Detective Sean Walker
Idaho State Police
218 W. Yakima
Jerome, ID 83338

4.

CI#86

5.

Sara Haffner
c/o Idaho Department of Correction

5.

Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642

The State is free to call all witnesses referred to in the Defendant's Witness List, as well
as any person named or identified in discovery items provided to the defense in the State's
Response to Request for Discovery and all of the State's supplemental responses to discovery.
The State reserves the right to supplement discovery as information becomes available.
DATED this

/C)

day of August, 2012.

,4~1/

<tJtdi!!±
Peter M. Hatch
Deputy Prosecuting Attorney

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND WITNESS LIST- 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

_[Q_ day of August, 2012, I served a copy of the foregoing

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND WITNESS LIST
thereof into the mail slot for MICHAEL WOOD located at the District Court Services Office
and for delivery on the regular delivery route made every morning and afternoon to all
Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assis

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND WITNESS LIST- 3
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
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DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No. CR 11-14836

STATE'S EXHIBIT LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
list of potential exhibits in the above-entitled matter:

1.

Idaho State Police Evidence Item No.I: 5.4 ggw ofMethamphe tamine.

2.

Idaho State Police Evidence Item No. 2: Cigarette Pack that contained Evidence
Item #1.

3.

Idaho State Police Evidence Item No. 3: CD of2 Audio files containing wire and
digital recording.

STATE'S EXHIBIT LIST

-1-

ORIGINAL
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4.

Idaho State Police Evidence Item No. 4: 25.8 ggw ofMethamphetamine

5.

Idaho State Police Evidence Item No. 5: CD of2 Audio files containing wire and
digital recording.

6.

Idaho State Police Evidence Item No. 6: 27.5 ggw ofMethamphetamine

7.

Idaho State Police Evidence Item No. 7: DVD of 1 Audio file of wire.

8.

Idaho State Police Evidence Item No. 8: 27.4 ggw of Methamphetamine

9.

Idaho State Police Evidence Item No. 9: 1.1 ggw ofMethamphetamine

10.

Idaho State Police Evidence Item No. 10: CD of 1 Audio file of wire.

11.

State's Evidence Item No. 1: Idaho State Police Criminalistic Analysis Report
dated 12/26/11 and chain of custody (D 144 - D 147).

12.

State's Evidence Item No. 2: Idaho State Police Criminalistic Analysis Report
dated 11/28/11 (D66 - D68).

13.

State's Evidence Item No. 3: Photocopy of U.S. Currency (D91).

14.

State's Evidence Item No. 4: Photocopy of U.S. Currency (D84).

15.

State's Evidence Item No. 5: Photocopy of U.S. Currency (D76-D77).

16.

State's Evidence Item No. 6: Photocopy of U.S. Currency (D32-D33).

17.

State's Evidence Item No. 7: Photo (D30).

18.

State's Evidence Item No. 8: Photo (D31).

19.

State's Evidence Item No. 9: Photo (D49).

20.

State's Evidence Item No. 10: Photo (D50).

21.

Any and all documents, tangible items, diagrams, photographs, etc. referred to or
identified in discovery items provided to defense in the State's Response to

STATE'S EXHIBIT LIST

-2169

•

•

Request for Discovery and all of the State's Supplemental Responses to
Discovery.
DATED This jfL__ day of August, 2012.

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S EXHIBIT LIST

-3-
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CERTIFICATE OF SERVICE

I hereby certify that on the

•

__lk day of August, 2012, I served a copy of the foregoing

STATE'S EXHIBIT LIST, thereof into the mail slot for MICHAEL WOOD located at the
District Court Services Office and for delivery on the regular delivery route made every morning
and afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assistant

STATE'S EXHIBIT LIST
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Evidence and Exhibit List
Ev.#
1
2

3

4
5

6
7

8
9

10
11

12

13
14
15

Item
5.4 ggw of
Methamphetamine
Cigarette Pack that
contained Evidence
Item #1.
CD of Audio
containing wire and
dieital recordine.
25.8 ggwof
Methamohetamine
CD of 2 Audio files
containing wire and
digital recording,
27.5 ggwof
Methamnhetamine
DVD of 1 Audio
file of wire.
27.4 ggwof
Methamphetamine
1.1 ggw of
Methamphetamine
CD of 1 Audio file
of wire.
Idaho State Police
Criminalistic
Analysis Report
dated 12/26/11 and
chain of custody
(Dl44 - D147)
Idaho State Police
Criminalistic
Analysis Report
dated 11/28/11
(D66-D68).
Photocopy of U.S.
Currency (D91)
Photocopy of U.S.
Currencv (D84)
Photocopy of U.S.
Currency (D76-

ID#

Witness

Attv

Offered

Admitted

Comments

D77)
16

Photocopy of U.S.
Currency (D32D33)
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18
19
20

Photo
Photo
Photo
Photo

•

(D30)
(D31)
(D49)
(D50)

•
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Attorney at Law
184~OODING ST W
TWIN FALLS, IDAHO 83301
2083736 8190
FAX 208 736 0141
4

BY___

--

CLERK'-

---~~·~--DfPUrv

5
6

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

7

8

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

9
STATE OF IDAHO,
10

)
)

11
Plaintiff,

)

12

Case No. CR 2011 14836

)
13
vs.

)

14
BRYANN K. LEMMONS
15

)

RESPONSE TO REQUEST FOR DISCOVERY

)
16
Defendant.

)

17
18
19
COMES NOW, the Defendant, by and through his attorney and submits the
20
following Response to Request for Discovery:
21
1.
The Defendant has no copy or photographs, books, papers, documents,
22
tangible objects or copies or portions thereof, IN ADDITION TO THOSE
23
DISCLOSED BY THE STATE OF IDAHO and digital still photographs of
24
Defendant's home attached to this Discovery Response on a CD entitled
25
"LEMMONS HOME" which are intended to be produced as evidence at trial at this
26
time.
27
RE~NSE TO REQUEST TO DISCOVERY - 1
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•
1
2

2.

The Defendan t has no copy of photogra ph results or reports of physical or

meriial examinat ions, scientific tests of experime nts made in connectio n with this case IN
ADIDITION TO THOSE DISCLO SED BY THE STATE OF IDAHO that the Defendan t
intends to provide as evidence at trial at this time.
6

7 2. The defense may call the Defendan t in this action; in addition to those witnesses
8

listed in the State's Response to Discover y and Suppleme ntal Response to

9

Discovery, if any Defendan t objects to the remainde r of informati on requested

10

as beyond the scope of permissib le Discover y under I.C.R. 16.

11
12 4. That in the event the Defendan t discovers additional evidence or witnesses to
be chled at trial, prior to and during trial, evidence will be subjected to inspectio n by the
Pro~uti ng Attorney.
15
16

RESPEC TFULLY SUBMIT TED AUGUS T24,201 2

17
18

19
20
21
22
23
24
25

26
27
RE~ON SE TO REQUES T TO DISCOV ERY - 2
175

•

•

1
2

3
4

CERTIFICATE OF DELIVERY

5
6

I, the undersigned, hereby certify that I caused a true and correct copy of the

foregoing RESPONSE TO REQUEST FOR DISCOVERY to be placed in the TWIN
F AI8LS County Prosecutor's BOX at the Twin Falls County Clerk's Office in Twin Falls,
Idalib on the 24th day of AUGUST, 2012.

10

11
12

13
14
15
16

17
18
19
20
21

22
23
24
25

26
27
RE~ONSE TO REQUEST TO DISCOVERY - 3
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MICHAEL J. WOOD
Attorney At Law
184 GOODING ST W
Twin Falls, ID 83301
(208) 736-8190
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

THE STATE OF IDAHO,
Plaintiff,
vs.

BRYANN K. LEMMONS,
Defendant.)

)
)
)
)
)
)
)
)
)

Case No: CR 11-14836

DEFENDANT'S
REQUESTED
JURY INSTRUCTIONS
(Trial 9-5-12, 9:00 a.m.)

_____________________)
The Defendant in the above-entitled action respectfully requests the Court to include in its
Instructions to the Jury the following requested Instructions, numbered 1 through 5
Respectfully submitted this 24TH day of AUGU

177

•

CERTIFICATE OF DELIVERY

•

I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing
DEFENDANT'S REQUESTED WRY INSTRUCTIONS to be Hand-delivered to the COURT
HOUSE BASKET of the Twin Falls County Prosecutor on the 24TH day of AUGUST 2012.

wJ,11'LJ-/

MICi:WOOD
Attorney at Law
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ICJI 103 REASONABLE DOUBT

I

PRESUMPTION OF INNOCENCE-REASONABLE DOUBT
INSTRUCTION NO.
Under our law and system of justice, the defendant is
presumed to be innocent. The presumption of innocence means two
things.
First, the state has the burden of proving the defendant
guilty. The state has that burden throughout the trial. The
defendant is never required to prove [his] [her] innocence, nor
does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a
reasonable doubt. A reasonable doubt is not a mere possible or
imaginary doubt. It is a doubt based on reason and common sense.
It may arise from a careful and impartial consideration of all
the evidence, or from lack of evidence.
If after considerin~
all the evidence you have a reasonable doubt about the
defendant's guilt, you must find the defendant not guilty.
Comment
The Due Process Clause of the Fourteenth Amendment requires that
the jury be instructed on the presumption of innocence. Taylor
v. Kentucky, 436 U.S. 478 (1977). Although technically not a
"presumption", the presumption of innocence is a way of
describing the prosecution's duty both to produce evidence of
guilt and to convince the jury beyond a reasonable doubt. Id.
"The beyond a reasonable doubt standard is a requirement of due
process, but the Constitution neither prohibits trial courts
from defining reasonable doubt nor requires them to do so as a
matter of course.
Indeed, so long as the court instructs the
jury on the necessity that the defendant's guilt be proved
beyond a reasonable doubt, the Constitution does not require
that any particular form of words be used in advising the jury
of the government's burden of proof.
Rather, 'taken as a whole,
the instructions [must] correctly conve[y] the concept of
reasonable doubt to the jury.'" Victor v. Nebraska, 511 U.S. 1,
5 (1994) (citations omitted).
The above instruction reflects the view that it is preferable to
instruct the jury on the meaning of proof beyond a reasonable
doubt.
This instruction defines that term concisely while

179
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avoiding the pitfalls arising from some other attempts to define
this concept.
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INSTRUCTION NO.

The law does not, however, require you to accept all of the evidence which has been
admitted. In determining what evidence you will accept, you must make your own evaluation of
the evidence and determine the degree of weight you choose to give to that evidence.
The testimony of a witness may fail to conform to the facts as they occurred because he is
intentionally telling a falsehood, or because he did not accurately see or hear that about which he
testifies, or because his recollection of the event is faulty, or because he has not expressed
himself clearly in giving his testimony. There is no magical formula by which one may evaluate
testimony. You bring with you to this courtroom all of the experience and background of your
lives. In your everyday affairs you determine for yourselves the reliability or unreliability of
statements made to you by others. The same considerations that you use in your everyday
dealings are the considerations which you should apply in your deliberations.(The considerations you
use in making the more important decisions in your everyday dealings are the same considerations you should apply

in your deliberations in this case.)

The interest or lack of interest of any witness in the outcome of this case; the bias or
prejudice of a witness, if there be any; the age, the appearance, the manner in which the witness
gives his testimony on the stand; the opportunity that the witness had to observe the facts
concerning which he testifies; the probability or improbability of the witness's testimony when
viewed in the light of all of the other evidence in the case; the contradiction, if any, of witness's
testimony by other evidence; statements, if any, made by the witness at other times inconsistent
with his present testimony; are all items to be taken into your consideration in determining the
weight, if any, you will assign to that witness's testimony.

181
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These considerations are among those which may or may not make it appear that there is
a discrepancy in the evidence. You may consider whether the apparent discrepancy can be
reconciled by fitting the two stories together. If, however, that is not possible, you will then
have to determine the weight you will give the conflicting versions based upon the entirety of the
testimony and evidence presented.
In evaluating the exhibits, you should consider such items as the circumstances under which
the exhibit was prepared and the probability that the exhibit accurately reflects what it is intended
to show in light of the other evidence of the case.

CONTRADICTION State v. Hocker, 115 Idaho 544, 768 P.2d 807 (Ct.App-1989),Hocker v State, 119 Idaho 105,
803 P.2d 101 I (Ct. App.), State v. Babbitt, 120 Idaho 337, 815 P.2d 1077 (Ct. App. 1991),

404(b) State v. Arledge, 119 Idaho 584, 808 P.2d 1329 (Ct.App. 1991)

PRIOR INCONSISTENT Preuss v. Thomson, 112 Idaho 169, 730 P.2d 1089 (Ct. App. 1986)

BIAS,MOTIVE, PREJUDICE State v. Araiza, 124 Idaho 82, 856 P.2d 872 (1993), State v. Guinn, 114 Idaho 30,
752 P.2d 632 (Ct. App. 1988) Quickv. Crane, JI I Idaho 759, 727 P.2d 1187 (1986); Soriav. Sierra Pac. Airlines,
II/Idaho 594, 726 P.2d 706 (1986),

CAPACITY OR UNDUE INFUENCE- State v. Poole, 124 Idaho 346, 859 P.2d 944 (1993), State v. lwakiri, 106
Idaho 618, 682 P.2d 571 (1984)
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CHARACTER FOR TRUTHFULNESS- IRE 608(a), IRE 405(a) and 608(b), Pierson v. Brooks, 115 Idaho 529,
768 P.2d 792 (Ct. App. 1989), State v. Lawrence, 112 Idaho 149, 730 P.2d 1069 (Ct. App. 1986),

IMPEACHMENT BY CONVICTION OF A FELONY- IRE 609(a), State v. Allen, 113 Idaho 676, 747 P.2d 85 (Ct.
App. 1987),

GIVEN: - - - - - REFUSED: - - - - COVERED: - - - - MODIFIED: - - - OTHER: - - - - - DATED This _ _ day of _ _ _ _, 19_ _.
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INSTRUCTION NO.

The law does not, however, require you to accept all of the evidence which has been
admitted. In determining what evidence you will accept, you must make your own evaluation of
the evidence and determine the degree of weight you choose to give to that evidence.
The testimony of a witness may fail to conform to the facts as they occurred because he is
intentionally telling a falsehood, or because he did not accurately see or hear that about which he
testifies, or because his recollection of the event is faulty, or because he has not expressed
himself clearly in giving his testimony. There is no magical formula by which one may evaluate
testimony. you bring with you to this courtroom all of the experience and background of your
lives. In your everyday affairs you determine for yourselves the reliability or unreliability of
statements made to you by others. The same considerations that you use in your everyday
dealings are the considerations which you should apply in your deliberations.
The interest or lack of interest of any witness in the outcome of this case; the bias or
prejudice of a witness, if there be any; the age, the appearance, the manner in which the witness
gives his testimony on the stand; the opportunity that the witness had to observe the facts
concerning which he testifies; the probability or improbability of the witness's testimony when
viewed in the light of all of the other evidence in the case; the contradiction, if any, of witness's
testimony by other evidence; statements, if any, made by the witness at other times inconsistent
with his present testimony; are all items to be taken into your consideration in determining the
weight, if any, you will assign to that witness's testimony.
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These considerations are among those which may or may not make it appear that there is
a discrepancy in the evidence. You may consider whether the apparent discrepancy can be
reconciled by fitting the two stories together. If, however, that is not possible, you will then
have to determine the weight you will give the conflicting versions based upon the entirety of the
testimony and evidence presented.
In evaluating the exhibits, you should consider such items as the circumstances under
which the exhibit was prepared and the probability that the exhibit accurately reflects what it is
intended to show in light of the other evidence of the case.

-2-
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INSTRUCTION NO.

In deciding the facts in this case, you may have to decide which testimony to believe and
which testimony not to believe. You may believe everything a witness says, or part of it, or
none ofit.
In considering the testimony of any witness, you may take into account:
1.

the opportunity and ability of the witness to see or hear of know the things
testified to;

2.

the witness' memory;

3.

the witness' manner while testifying;

4.

the witness' interest in the outcome of the case and any bias or prejudice;

5.

whether other evidence contradicted the witness' testimony;

6.

the reasonableness of the witness' testimony in light of all the evidence; and

7.

any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily depend on the number of
witnesses who testify.

Comment

The Committee recommends that the jurors be given some guidelines for determining credibility
at the beginning of the trial so that they will know what to look for when witnesses are testifying.

See also Instruction 3.9 (Credibility of Witnesses) for the corresponding instruction to be
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given at the end of the case.
GIVEN: _ _ _ _ __
REFUSED: - - - - COVERED: - - - - MODIFIED: _ _ __
OTHER: - - - - - DATED this _ _ day of _ _ _ _ _ _ _, 2006.
By: _ _ _ _ _ _ _ _ _ _ _ _ _ __
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ICJI 318 IMPEACHMENT-PRIOR INCONSISTENT STATEMENT WITHOUT OATH
INSTRUCTION NO.
You have heard the testimony of _ _ _ _ concerning a
statement made by _ _ _ _ before this trial. The believability
of a witness may be challenged by evidence that on some former
occasion the witness made a statement that was not consistent
with the witness' testimony in this case. Evidence of this kind
may be considered by you only for the purpose of deciding
[whether you believe _ _ _ _ 's testimony.] [the weight to be
given the testimony that you heard from the witness in this
courtroom.] This evidence of an earlier statement has been
admitted to help you decide if you believe _ _ _ _ 's testimony.
You cannot use these earlier statements as evidence in this
case.
Comment

The committee recommends that this instruction be given
immediately following the witness' testimony upon request made
by the party opposing the impeachment. If this instruction is
not requested prior to or immediately after the testimony, the
trial court does not err in failing to give it.
State v.
Vaughn, 124 Idaho 576, 861 P.2d 1241 (Ct. App. 1993).

188
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ICJI 319 IMPEACHMENT-PRIOR INCONSISTENT STATEMENTS UNDER OATH
INSTRUCTION NO.
You have heard the testimony o f ~ ~ - - · You will recall it
was brought out that before this trial that this witness made
statements concerning the subject matter of this trial. Even
though these statements were not made in this courtroom they
were made under oath at [e.g.: another trial.]. Because of this,
you may consider these statements as if they were made at this
trial and rely on them as much, or as little, as you think
proper.
Comment

The committee recommends that this instruction be given
immediately following the witness' testimony upon request made
by the party opposing the impeachment. Without such a request,
it may be given at the close of the evidence.
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BY_ __
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIQWF TH~LERK
STATE OF IDAHO, IN AND FOR THE COUNTY OF T W ~ S DEPUTY

)
)

State of Idaho
Plaintiff(s),

) Case No. CR-2011-0014836
)

vs.

)

) NOTICE AND AGREEMENT RE:
) PURCHASE OF AUDIO
) RECORDING
_ _ _D_e_fe_n_d_an_t~<s~)._ _ _ _ _ _ _ _ _ _ )

Bryann K Lemmons

NOTICE AND AGREEMENT RE: PURCHASE OF AUDIO RECORDING OF
MAGISTRATE AND/OR DISTRICT COURT PROCEEDINGS

Date(s) of Proceedings Purchased:

March 30, 2012

Pursuant to Idaho Court Administrative Rule 27(d) and (e), I acknowledge and
agree that I am NOT AUTHORIZED and WILL NOT CITE to this recording as

evidence in a legal proceeding; that only an official transcript as defined in the
~ve ryli!
&

~ ~a~vidence in any legal proceeding. I/ult? 5 (t4H ,ff.:,

U..s7"'

DATED:

/

7

-

<I ~ut

.,

- Vi

NAME: - - - , ~ ~ ~ - - ' . , & . . . . . . 4 ~ ~ - - - SIGNED: - ~ ~ f 4 < - - - , ; ~ i , 9 9 = - - - - - - - Representing (if applicable) the Law Firm of: _ _ _ _ _ _ _ _ _ __
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CASE# CR-2011-0014836
DATE 8/27/2012
TIME 11:00AM
CD
\Ll]

JUDGE
BEVAN
CLERK
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REPORTER VIRGINIA BAILEY
COURTROOM
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STATE OF IDAHO,
VS.

BRYANN K LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)

[ ] ARRAIGNMENT

[ ] STATUS

APPEARANCES·
[\(Defendant
[\.Y'Def. Counsel

Mike Wood

l1":e~:eu±

[ ] ENTRY OF PLEA

[ ] BOND

[ X] PRETRIAL CONFERENCE

["1
Prosecutor Pe..,w \-\-c.....:b:b
[ ] Other _ _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week

191

lrmcr COURT
1WIN FALLS co. IOAHO
FILED
2012 AUG 27 PH 3: OJ
JY_ _ _

--,
cLfmr·

---1.~~=---DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN LEMMONS,
Defendant.

)
)
)
)
)
)

)
)
)

Case No. CR-2011-14836
PRETRIAL CONFERENCE
MEMORANDUM PURSUANT TO

I.C.R.18

_______________)

This matter came before the court for final pretrial conference on Monday, August 27,
2012. The State was represented by Peter Hatch; the Defendant, who was present, was
represented by Michael Wood.
Based upon the conference, the following matters were discussed and are hereby
ORDERED by the court. The following constitutes the court's pretrial memorandum of items
agreed upon and ordered pursuant to Rule 18 of the Idaho Criminal Rules.
1.

JURY TRIAL. Jury trial in this case will commence on Wednesday, September

5, 2012 at 9:00 a.m. The court has reserved three (3) days for trial. The trial schedule will be
from 9:00 a.m. to noon and from 1:30 p.m. to 4:45 p.m. on the first and third days of trial. On

PRETRIAL CONFERENCE ORDER
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September 6 the case will recess at 2:45 p.m. for the day. The final day schedule may also be
adjusted depending upon the status of the case.
2.

ADDITIONAL JUROR. One additional juror will be selected for this trial. The

additional juror will be chosen by lot at the conclusion of the parties' closing arguments, using
the jury wheel. The jury will be comprised of twelve (12) persons, with the additional juror not
taking part in deliberations.
3.

JURY SELECTION AND VOIR DIRE: The struck jury selection method will

be utilized pursuant to I.C.R. 24(e), with the fmal thirteen jurors being seated in the order they
are seated in the panel as a whole prior to the exercise of any peremptory challenges. All jurors
will be numbered and seated in the gallery, with counsel and the defendant seated on the
"opposite" side of counsel table facing the gallery. Counsel will be allowed to stand and move
about their side of the table if necessary to see prospective jurors. A list of the names and
selected information concerning prospective jurors can be obtained from Jerry Woolley, Twin
Falls County Jury Commissioner, P.O. Box 126, Twin Falls, Idaho 83303 (phone: 208-7364136) approximately one week before trial. The Court will conduct brief initial voir dire
examination designed to confirm that all summoned jurors are qualified to serve, and cannot be
disqualified for obvious bias. Thereafter, the Plaintiff will voir dire the entire jury panel,
followed by the Defendant. Challenges for cause may be made at any time while examining a
prospective juror, but in no event later than the conclusion of questioning of the challenged juror.
Unless otherwise ordered, the parties will not be subject to any fixed or arbitrary time limit for

voir dire, provided, however, that the Court may, in its discretion, limit or terminate voir dire
which is excessive, repetitious, unreasonable, or argumentative.

PRETRIAL CONFERENCE ORDER
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4.

PEREMPTORY CHALLENGES. Pursuant to I.C.R. 24(c), each side will have

ten (10) peremptory challenges, plus one additional challenge for the alternate juror for a total of
eleven (11 ).

5.

POTENTIAL JURORS. This case requires a larger number of prospective

jurors than a traditional case. The court will suggest at least 58 jurors be summoned by the Jury
Commissioner.
6.

ASSIGNMENT OF JUROR NUMBERS. Pursuant to the parties' agreement

and the court's order,juror numbers will be assigned at random, using the computerized jury
wheel. The jury commissioner will provide the juror list/seating order to counsel in advance of
the trial. If counsel wish to be present for the numbering, they should make arrangements with
the jury commissioner.
7.

JUROR NOTEBOOKS. The court will utilize juror notebooks pursuant to

I.C.R. 24.1. The notebooks will contain the instructions of the court. The notebooks will also
contain blank paper for juror notes.
8.

JUROR QUESTIONS. Given the defendant's objections, the court will not

allow the jury to pose questions in this matter.
9.

EXHIBITS AND EXHIBIT LISTS. When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party's exhibits has been propounded, not less
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit

PRETRIAL CONFERENCE ORDER
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list in the form attached to this order (Exh. 1 attached) together with one complete, duplicate
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to
counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose. of impeachment. The Plaintiff shall identify exhibits
beginning with number "l," and the Defendant shall utilize exhibits beginning with letter "A."

A duplicate copy of such exhibits shall be provided to the court, clearly marked as
"JUDGE'S COPY."
10.

JURY INSTRUCTIONS: Jury instructions and verdict forms requested by a

party shall be prepared in conformity with I.C.R. 30(b), and shall be filed with the Clerk (with
copies to Chambers) at least five (5) days before trial. Counsel should also file the proposed jury
instructions on computer disc or via email to the court's law clerk (Kirk Melton:
bevanlawclerk@co.twin-falls.id.us) for easy access by the court. Requested instructions not
timely submitted as ordered may not be included in the court's preliminary or final charge.
Parties may submit additional or supplemental instructions to address unforeseen issues or
disputes arising during trial. To the extent possible, proposed instructions and verdict forms
shall be printed in 12-point, "Times New Roman" typeface like that contained in this order. The
Court has prepared "stock" instructions, copies of which can be obtained upon request. The
parties may, but are not required to submit additional stock instructions.
11.

RECORDED STATEMENTS. The defendant is free to use recorded statements

made outside a courtroom for purposes of impeachment. Whether a digital recording of the
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preliminary hearing may be used instead of the transcript which is in the court's file remains for
determination at the time of trial.
IT IS SO ORDERED.
Dated this

.-A~y of August, 2012.

District Judge
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CERTIFICATE OF SERVICE

I hereby certify that on the 27 day of _ _.~---=-=~---' 2012, I caused to be
served a true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Peter Hatch
Deputy
Twin Falls County Prosecutor

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( q'Court Folder

Michael Wood
Attorney at Law
127 Gooding St. W.
Twin Falls, ID 83301

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( '1'Court Folder

Jerry Woolley
Jury Commissioner
Twin Falls County

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
Court Folder
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_ _ _ _ _......, DISTRICT JUDGE
- - - - - ~ DEPUTY CLERK
- - - - - ~ COURT REPORTER
CASE:__________

NO

EXHIBIT LIST
CASE NO. _ _ _ _ _ _ __
DATE:
VS.
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)

Case No. CR 11-14836

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY
AND AMENDED WITNESS LIST

)
)

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
The State submits the following list of potential witnesses:
1.

Detective Jerod Sweesy
Idaho State Police
218 W. Yakima
Jerome, ID 83338

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED WITNESS LIST - I
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2.

Detective Tyler Barrett
Idaho State Police
218 W. Yakima
Jerome, ID 83338

3.

Detective Sean Walker
Idaho State Police
218 W. Yakima
Jerome, ID 83338

4.

CI #86

5.

Sara Haffner
c/o Idaho Department of Correction

6.

Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642

7.

Matthew Gonzales, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

8.

Ron Fustos, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

The State is free to call all witnesses referred to in the Defendant's Witness List, as well
as any person named or identified in discovery items provided to the defense in the State's
Response to Request for Discovery and all of the State's supplemental responses to discovery.

The State reserves the right to supplement discovery as information becomes available.
DATED this 2:J_ day of August, 2012.

Peter M. Hatch
Deputy Prosecuting Attorney
SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED WITNESS LIST - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

n

day of August, 2012, I served a copy of the foregoing

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED
WITNESS LIST thereof into the mail slot for MICHAEL WOOD located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assistant
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

STATE'S REQUESTED JURY
INSTRUCTIONS

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and respectfully requests the
Court to give the following Jury Instructions numbered 1 through

J3- in the above-entitled

action.
DATED this

2. 7

day of August, 2012.

Peter M. Hatch
Deputy Prosecuting Attorney

ORIGINAL
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ICJI 103 REASONABLE DOUBT

INSTRUCTION NO.

Under our law and system of justice, the defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that burden
throughout the trial. The defendant is never required to prove his innocence, nor does the
defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A reasonable
doubt is not a mere possible or imaginary doubt. It is a doubt based on reason and common
sense. It may arise from a careful and impartial consideration of all the evidence, or from lack of
evidence. If after considering all the evidence you have a reasonable doubt about the defendant's
guilt, you must find the defendant not guilty.

PI.ANTIFF78
AEQUEIT&D J INSTRUCTION Na._L
~tWN=--=
MODIFl~D
REFUSED_
COVERED_
,'THER _ _
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•
ICJI 106

INSTRUCTION NO. - - Do not concern yourself with the subject of penalty or punishment. That subject must not
in any way affect your verdict. If you find the defendant guilty, it will be my duty to determine
the appropriate penalty or punishment.

PLANTIFF'S REQUESTED JURY INSTRUCTION NO.~
(WEN _ _
MOO!FlED¥
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ICJI 104

INSTRUCTION NO. - - Your duties are to determine the facts, to apply the law set forth in my instructions to
those facts, and in this way to decide the case. In so doing, you must follow my instructions
regardless of your own opinion of what the law is or should be, or what either side may state the
law to be. You must consider them as a whole, not picking out one and disregarding others. The
order in which the instructions are given has no significance as to their relative importance. The
law requires that your decision be made solely upon the evidence before you. Neither sympathy
nor prejudice should influence you in your deliberations. Faithful performance by you of these
duties is vital to the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. The production of evidence in court is governed by rules of law. At
times during the trial, an objection may be made to a question asked a witness, or to a witness'
answer, or to an exhibit. This simply means that I am being asked to decide a particular rule of
law. Arguments on the admissibility of evidence are designed to aid the Court and are not to be
considered by you nor affect your deliberations. IfI sustain an objection to a question or to an
exhibit, the witness may not answer the question or the exhibit may not be considered. Do not
attempt to guess what the answer might have been or what the exhibit might have shown.
Similarly, ifI tell you not to consider a particular statement or exhibit you should put it out of
your mind, and not refer to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which should
apply in this case. Sometimes we will talk here at the bench. At other times I will excuse you
from the courtroom so that you can be comfortable while we work out any problems. Your are
not to speculate about any such discussions. They are necessary from time to time and help the
trial run more smoothly.
PLANTIFF'S REQUESTED JURY INSTRUCTION No.-3_
GIVEN
MODIFIED~¥
REFUSEDZ/
VERED
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Some of you have probably heard the terms "circumstantial evidence," "direct evidence"
and "hearsay evidence." Do not be concerned with these terms. You are to consider all the
evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole judges of
the facts, you must determine what evidence you believe and what weight you attach to it.
There is no magical formula by which one may evaluate testimony. You bring with you
to this courtroom all of the experience and background of your lives. In your everyday affairs
you determine for yourselves whom you believe, what you believe, and how much weight you
attach to what you are told. The same considerations that you use in your everyday dealings in
making these decisions are the considerations which you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more witnesses
may have testified one way than the other. Your role is to think about the testimony of each
witness you heard and decide how much you believe of what the witness had to say.
A witness who has special knowledge in a particular matter may give an opinion on that
matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for the opinion. You are not
bound by such opinion. Give it the weight, if any, to which you deem it entitled.
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ICJI 406D TRAFFICKING IN METHAMPHETAMINE AND/OR AMPHETAMINE
(MODIFIED)
INSTRUCTiz;w,

In order for the defendant to be guilty of trafficking in methamphetamine, the State must

I'

prove:
1.

On or about October 25, 2011

2.

in the state ofldaho

3.

the defendant BRYANN KRISTINE LEMMONS delivered and/or aided and
abetted another who delivered methamphetamine,

4.

the defendant knew it was methamphetamine, and

5.

the person delivering and/or selling the methamphetamine represented its
weight as twenty-eight grams or more.

If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.

Comment
LC. § 37-2732B(a)(4).
LC.§ 37-2732B(c).

7/
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ICJI 406D TRAFFICKING IN METHAMPHETAMINE AND/OR AMPHETAMINE
(MODIFIED)
INSTRUCTION NO. - - -

{p:}V
In order for the defendant to be guilty o:(l{rafficking in metharnphetamine, the State must

prove:
1.

On or about December 6, 2011

2.

in the state of Idaho

3.

the defendant BRYANN KRISTINE LEMMONS delivered and/or aided and
abetted another who delivered metharnphetamine,

4.

the defendant knew it was methamphetamine, and

5.

the person delivering and/or selling the metharnphetamine represented its
weight as twenty-eight grams or more.

If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.

Comment
LC.§ 37-2732B(a)(4).
LC.§ 37-2732B(c).

PLANTIFF'S REQUESTED JURY INSTRUCTION NO i:::::
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REFUSE DCOVERE DOTHER

208

INSTRUCTION NO. - - -

~

~ ihc ptll'poses ofsU6sechons (a) ana (b) of this secul'>~ [he weight of the controlled
substance as represented by the person selling or delivering it is determinative if the weight as
represented is greater than the actual weight of the controlled substance.

LC. §37-2732B(c)

PLANTIFF'S ~STEC JURY INSTRUCTION NO / ~
GIVEN.._.L" ~
MODIFIED~
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ICJI 312
INSTRUCTION NO.

In order for the defendant to be guilty of Aiding and Abetting Trafficking in
Methamphetamine, the State must prove each of the following:

ti

1.

On or about October 25, 2011,

2.

in the State of Idaho,

3.

the defendant, BRYANN KRISTINE LEMMONS,

1}J ,:~ 4 ~ d intenti;.~ ~ ~ l i t a t e , promote, encourage, or help another•
i-

?.J-A~JJf'

~IA~"'
~

~

deliver twenty-eight (28)

~

or more, as l"OJ!l"CS"llted by the ee=n

selling.or "1elivering ii, of mcthamphetamine, a Schedule II cofflrolled substance,

__

__ or substance containiftg a detectable an1ffllllt of
or of any mixture

_........----

...,.

~tamine.

If any of the above has not been proven beyond a reasonable doubt, then you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you
must find the defendant guilty.

PLANTfFF'S ~STED JURY INSTRUCTION NO - i
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ICJI 312

INSTRUCTION NO.
In order for the defendant to be guilty of Aiding and Abetting Trafficking in
Methamphetarnine, the State must prove each of the following:
1.

On or about December 6, 2011,

2.

in the State of Idaho,

3.

the defendant, BRYANN KRISTINE LEMMONS,

4.

did intentionally aid, abet, assist, facilitate, promote, encourage, or help another,

5.

who did deliver twenty-eight (28) grams or more, as represented by the person
selling or delivering it, of methamphetamine, a Schedule II controlled substance,
or of any mixture or substance containing a detectable amount of
methamphetarnine .

If any of the above has not been proven beyond a reasonable doubt, then you must find

the defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you
must find the defendant guilty.

PLANTIFF'S BiQUESTED JURY INSTRUCTION NO. ~
GIVEN ~~
~
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ICJI 312 AIDING AND ABETTING

INSTRUCTION NO.
All persons who participate in a crime either before or during its commission, by
intentionally aiding, abetting, advising, hiring, counseling, procuring another to commit the crime
with intent to promote or assist in its commission are guilty of the crime. All such participants
are considered principals in the commission of the crime. The participation of each defendant in

the crime must be proved beyond a reasonable doubt.

]

~~ f« ~~ /'/J
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ICJI 311 AIDERS AND ABETTERS/PRINCIPALS DEFINED

INSTRUCTION NO. - - The law makes no distinction between a person who directly participates in the acts
constituting a crime and a person who, either before or during its commission, intentionally aids,
assists, facilitates, promotes, encourages, counsels, solicits, invites, helps or hires another to
commit a crime with intent to promote or assist in its commission. Both can be found guilty of
the crime. Mere presence at, acquiescence in, or silent consent to, the planning or commission of
a crime is not sufficient to make one an accomplice.

?rrJi ,,.PI
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ICJI 201
INSTRUCTION NO. - - You have now heard all the evidence in the case. My duty is to instruct you as to the law.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules, you are
bound to follow them. If anyone states a rule of law different from any I tell you, it is my
instruction that you must follow.

p N IFF'S REQUESTED JURY INSTRUCTION NO.~
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ICJI 204
INSTRUCTION NO. - - I have outlined for you the rules of law applicable to this case and have told you of some
of the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury
room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember the
facts differently from the way the attorneys have stated them, you should base your decision on
what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are important. It
is rarely productive at the outset for you to make an emphatic expression of your opinion on the
case or to state how you intend to vote. When you do that at the beginning, your sense of pride
may be aroused, and you may hesitate to change your position even if shown that it is wrong.
Remember that you are not partisans or advocates, but are judges. For you, as for me, there can
be no triumph except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making
your individual decisions. You may fully and fairly discuss among yourselves all of the evidence
you have seen and heard in this courtroom about this case, together with the law that relates to
this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and
change your opinion. You should only do so if you are convinced by fair and honest discussion

PLANTIFF'S REQUESTED JURY INSTRUCTION N i l ~
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REFUSED _ , / '
COVERED_/_
'.lTHER

215

•
that your original opinion was incorrect based upon the evidence the jury saw and heard during
the trial and the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the objective
of reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels
otherwise or for the purpose of returning a unanimous verdict.
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IN THE DISTRICT COURT OF THE FIFTH illDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)

)
)
)
)
)

Case No. CR 11-14836

VERDICT

)

)
)

We, the Jury, unanimously find the defendant, BRYANN KRISTINE LEMMONS,

COUNTI
Part 1.
___ NOT GUILTY of Trafficking in Methamphetamine on or about October 25,
2011.
___ GUILTY of Trafficking in Methamphetamine on or about October 25, 2011.

Part 2.
_ _ NOT GUILTY of Aiding and Abetting Trafficking in Methamphetamine on or
about October 25, 2011.
_ _ GUILTY of Aiding and Abetting Trafficking in Methamphetamine on or about
October 25, 2011.

PLANTIFF'S REQUESTED JURY INSTRUCTION
GIVEN _ _
MODIFIED_ _
:cffLJSED_ _
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COUNT II
Part 1.
___ NOT GUILTY of Trafficking in Methamphetamine on or about December 6,
2011.
___ GUILTY of Trafficking in Methamphetamine on or about December 6, 2011.

Part 2.

---

NOT GUILTY of Aiding and Abetting Trafficking in Methamphetamine on or
about December 6, 2011.

___ GUILTY of Aiding and Abetting Trafficking in Methamphetamine on or about
December 6, 2011.

Dated this _ _ _ day of September, 2012.

Presiding Juror
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CERTIFICATE OF SERVICE
I hereby certify that on the

~ 1-day of August, 2012, I served a copy of the foregoing

STATE'S REQU ESTED JURY INSTRUCTIONS thereof into the mail slot
for MICHAEL
WOOD located at the District Court Services Office and for delivery on the
regular delivery
route made every morning and afternoon to all Courthouse offices receiving mail
from the
Prosecutor's Office.

Legal Assistant

* rT~

e__,

W. u,u v~

i \-~r=r I IO

70 ~ u.;-and

@___ II 00A
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.
OFFICE OF THE
MICHAEL J. WOOD
Attorney at Law
184 GOODING ST W
Twin Falls, Idaho 83301
(208)736-8190
FAX (208)736-0141

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

THE STATE OF IDAHO,
Plaintiff,

v.
BRYANN K. LEMMONS
Defendant.

)
)
Case No. CR 11-14836
)
)
) FIRST SUPPLEMENTAL RESPONSE
) TO REQUEST FOR DISCOVERY
)
)
)

COMES NOW the Defendant in this matter, by and through his counsel, and supplements
his previous discovery with the endorsement of the following PHOTOGRAPHS and:
1

DIGITAL-CD CONTAINING LEMMONS HOME containing 26 DIGITAL
PHOTOGRAPHS.

And

2

witness TIM ROHOLT
24 EAST 200 NORTH
JEROME. IDAHO

SUPPLEMENTAL RESPONSE TO REQUEST FOR
DISCOVERY - 1
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CERTIFICATE OF DELIVERY
I, the undersigned, a resident attorney of the State of Idaho, hereby certify that I caused a
true and correct copy of the foregoing SUPPLEMENTAL RESPONSE TO REQUEST FOR

DISCOVERY to be delivered to t h ~ f the TWIN FALLS COUNTY Prosecutor,
GRANT LOEBS on the 2 8th day of AUGUST, 2012.

SUPPLEMENTAL RESPONSE TO REQUEST FOR
DISCOVERY - 2

221

•

•

Fifth Judicial District
County of Twin Falls - State of Idaho
August 30, 2012 4:05 PM

By_ _
/"m_..-=----~

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)
)

Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.
DOB
DL:

)
)

CASE NO: CR-2011-0014836

)

NOTICE OF HEARING

)
)
)
)
)

_________ ))

__

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Change of Plea
Friday, August 31, 2012
Judge:
Honorable G. Richard Bevan

01:30 PM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Thursday,
August 30, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
Prosecutor:

Mailed._ _

Hand Delivered

Mailed

Box/

Mailed

Box

--

--

Grant Loebs

--

v"

Dated: Thursday, August 30, 2012
Kristina Glascock --Clerk of th District Court

By:
NOTICE OF HEARING
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UISTRICT COUFn

1WIN FALLS CO., IOAJ:u
FILED

2012 AUG 31 AM II : ~ 6
BY-------:::C:L EHK

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

---~---DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

STATE'S MOTION IN LIMINE

COMES NOW, Peter M. Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
pursuant to Idaho Rule of Evidence 801 (d)(2)(E), hereby moves the Court to issue an Order in
Limine regarding the admission of statements made by codefendant SARA BETH HAFFNER in

furtherance of their conspiracy to traffic in methamphetamine. The State requests the court issue
an order allowing the introduction such statements both in in the form of witness testimony and
audio recordings including but not limited to statements that occurred outside of the presence and
without the knowledge of the defendant.
STATE'S MOTION IN LIMINE - 1

ORIGINAL

223

•
Idaho Rule of Evidence 801(d)(2)(E), provides that a statement is not hearsay if it is a "a
statement by a co-conspirator of a party during the course and in furtherance of the conspiracy."
"In order to be admissible under I.RE. 801(d)(2)(E), it is not necessary that the statements were
made in the presence of, or with the knowledge of, the other conspirators." State v. Hoffman,
123 Idaho 638,642,851 P.2d 934,938 (1993). "Idaho law simply requires that there be some
evidence of conspiracy or promise of its production, before the court can admit evidence of
statements made in furtherance of the conspiracy under I.RE. 80l(d)(2)(E)." State v. Jones, 125
Idaho 477,485, 873 P.2d 122, 130 (1994).
This exception is permitted even where conspiracy is not charged. "[O]nce there is some
evidence of a conspiracy or promise of its production, any statement made by a co-conspirator
during the course of and in furtherance of the conspiracy are admissible. "[I]t makes no
difference whether the declarant or any other partner in crime could actually be tried, convicted
and punished for the crime of conspiracy." Id at 486, 131 citing United States v. Gil, 604 F.2d
546, 549 (7th Cir.1979).
WHEREFORE, the State respectfully requests this honorable court issue an issue an
order allowing the introduction the statements of SARA BETH HAFFNER at trial pursuant to
I.RE. 80l(d)(2)(E).

DATED this

3

I

day of August 2012.

Peter M. Hate
Deputy Prosecuting Attorney

STATE'S MOTION IN LIMINE - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

3L day of August 2012, I served a true and copy of the

foregoing STATE'S MOTION IN LIMINE to the following by the method(s) indicated.

ft

Michael J. Wood, Attorney for Defendant

Xcourt Folder
"llFacsimile
[ ]U.S. Mail

STATE'S MOTION IN LIMINE - 3
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DISTRICT CQUR-i
Fifth Judicial Of~

Q)un\yc-fTwln Falls•~ ,.'ll\lfr/>c~.,..,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TH.lUG 3 1 Wit \ .• £\'1--~
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FAW,-;;;,,§,..,,,,,,,,,,==;;g5~-·-"'·~,,_,~®'·
-~~,

CASE# CR-2011-0014836
DATE 8/31/2012
TIME 01 :30 PM
CD
V·3la

JUDGE
BEVAN
CLERK
S.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1
STATE OF IDAHO,

vs.

BRYANN K LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)

[ ] ARRAIGNMENT
APPEARANCES:
[v(°Defendant
['-(°Def. Counsel

[ ] STATUS

[ ] ENTRY OF PLEA

No-\::; Pre.s~
Mike Wood

[ ] BOND

[ X ] CHANGE OF PLEA

[\1'f>rosecutor _ _____.P....e:.:::te~r_,_H=a=tc=h_ _ _ _ __
[ ] Other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery C u t o f f _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] __ Random UAs per week
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

~~;~::,'. (\::;:t~1f~ __cl'Tu-~r~~\t::J fu;
~~ ~~~
t: ~
0

i~

q-~11-

€

;-~
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~VV\ -

226

•

Fifth Judicial District
County of Twin Falls - State of Idaho
August 31, 2012 2:11 PM

By_ _ _ _ _ _ _ __

©

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)

)
)

Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.
DOB:
DL:

CASE NO: CR-2011-0014836

)
)
)
)
)
)
)

NOTICE OF HEARING

)

__

_______ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Status Tuesday, September 04, 2012
09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday,
August 31, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
Prosecutor:

Mailed

Hand Delivered

Mailed

Box_L

Mailed

Box

Grant Loebs

/

Dated: Friday, August 31, 2012
Kristina Glascock --Clerk of the District Court

By:
NOTICE OF HEARING

te~~~¼4•~~
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FA.SEP ...

PNl2: 57

. ft·;
· CASE# CR-2011-00....
14_8_3_~--.-CC-'lfl""""
.. .-.-

· JUDGE
BEVAN
CLERK
S.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1

DATE 9/4/2012
TIME 09:30 AM
CD
\D·-07

.
. ..

yjYJ
.

·OIPUJY

STATE OF IDAHO,

vs.

BRYANN K LEMMONS

[ ] DEFENDANT lN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine {28 grams to Less Than 200 grams)

[ ] ARRAIGNMENT

[ X] STATUS

APPEARANCES:~
[vfJ)efendant
-µ..,,.;t.,
["'f Def. Counsel (V\,C\lx.. ~

[ ] ENTRY OF PLEA

[ ] BOND

[~Prosecutor

[ ] CHANGE OF PLEA

Pe;k:V'

~

[ I Other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ I Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ _ __
Discovery C u t o f f _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _.,.___ _
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ I Updated PSR
[ I Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ _ __
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
Conditions of Release: [ ] Court Compliance
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week
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Fifth Judicial District
County of Twin Falls - State of Idaho
September 5, 2012 4:03 PM

By_ _....,n:_,._
_ _ _ _=--=-

:z:i,L

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.
vs.

)
)
)
)
)
)
)
)

Bryann K Lemmons
3250 E 3425 N
Kimberly, ID 83341
Defendant.

CASE NO: CR-2011-0014836
NOTICE OF HEARING

)
DOB:
DL:

)
)
)
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Pretrial Conference Monday, November 05, 201211 :00 AM
Judge:
Honorable G. Richard Bevan

__

__________

Jury Trial
Wednesday, November 14, 2012
09:00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Wednesday,
September 05, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Hlger, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann K Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
Prosecutor:

Mailed_ _

Hand Delivered_ _

Mailed

Box~

Mailed

Box~

--

Grant Loebs

--

Dated: Wednesday, September 05, 2012

Kristina Glascock -Clerk of t e District Court

By:
NOTICE OF HEARING
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.
GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

To:

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

NOTICE OF HEARING

The above-named Defendant, BRYANN KRISTINE LEMMONS, and her Attorney,
Michael Wood
YOU ARE HEREBY NOTIFIED that on the 1st day of October, 2012, at the hour of

3:00 p.m., or as soon thereafter as counsel can be heard, before the Honorable G. Richard Bevan,
at the Judicial Annex, Twin Falls, Idaho, the Court will call the above-named case for a hearing
regarding the State's Motion in Limine.
DATED this

lo~day of September, 2012.

Deputy Prosecuting Attorney
NOTICE OF HEARING - I

ORIGINAL
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

--le-

day of September, 2012, I served a copy of the foregoing

NOTICE OF HEARING thereof into the mail slot for MICHAEL WOOD located at the District

Court Services Office and for delivery on the regular delivery route made every morning and
afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

Marilouise o f
Legal Assistant

NOTICE OF HEARING - 2

231

•

.:

DISTRlCT COURT
Fifth Judicial Olstrllt

County of Twin Falls - State of Idaho

OCT - 1 2012 t:,;...f>l><~tA

--~$¥2-:,",,.--~--;:;::;trk
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS
DISTRICT COURT
COURT MINUTES
CR-2011-0014836
State of Idaho vs. Bryann Kristine Lemmons
Hearing type: Motion in Limine
Courtroom: 1
Hearing date: 10/1/2012
Time: 3:00 pm
Judge: G. Richard Bevan
Court reporter: Virginia Bailey
Minutes Clerk: Shelley Bartlett
Defense Attorney: Michael Wood
Prosecutor: Peter Hatch

3:07

Court called the case and reviewed the file.

3:07 Mr. Wood informed the court that communications have again broken down with
his client and is requesting to withdraw from the case.
3:09 Mr. Hatch informed the Court that he has no objection to the withdrawal of Mr.
Wood.
3:11 Ms. Lemmons addressed the Court regarding the Motion to Withdraw by Mr.
Wood.
3:12 Mr. Wood will be allowed to withdraw as attorney on this case. Mr. Wood is to
prepare the order. Ms. Lemmons is to apply for a Public Defender at which time the
Court will assign the case to Mr. Williams who is handling her newest case. Court set a
Status hearing for 10-15-2012 at 9:30 am.
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Fifth Judicial District
County of Twin Falls - State of Idaho
October 2, 2012 4:13 PM

By_---+--1C1)....""""=---

C;){/

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)
)
)

CASE NO: CR-2011-0014836

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.

)

NOTICE OF HEARING

)

)

)
)
)

DOB:
DL:

__

________

)
)
)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Status Monday, October 15, 2012 09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday,
October 02, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Michael J Wood
184 Gooding St W
Twin Falls ID 83301
Prosecutor:

Mailed__

,nd Delivered_ _

V

Mailed- -

Box

Mailed

Box/

Grant Loebs

--

Dated: Tuesday, October 02, 2012
Kristina Glascock --Clerk of th District Court
By:
NOTICE OF HEARING
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MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Falls, Idaho 83301
(208) 736-8190
(208) 736-0141 fx

•

w,~'iFILED.
lflclg3uRr
IDAHa

1

2012 OCT

-z

PH 4: 40

LlY

-~
--DE:PUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

BRYANN K. LEMMONS

Defendant.

)
)
)
CASE NO. CR 11-14836
)
)
)
)
ORDER GRANTING MOTION TO
) WITHDRAW BY DEFENSE COUNSEL
)
)
)

BASED UPON assertions by defense counsel of the permanent breakdown of the
attorney client relationship, the breach of the employment contract entered into between defense
counsel and defendant ( without contradiction by defendant) and the lack of objection by the
prosecution THIS COURT DOES ORDER THAT defense counsel of record in this criminal
action, Michael J. Wood, is hereby allowed to withdraw as defense counsel for defendant. The
Protective Order (signed and filed with the court clerk February 21, 2012 and attached to this
ORDER shall remain in effect so that recordings are to be delivered directly to new Defense
Counsel and those released recordings are to be used by new defense counsel only in compliance
With those Orders. Any desired change of access or use must be approved by this Court prior
To such change in access or use.)

·-

SO ORDERED THIS 2ND DAY OF OCTOBER 2012
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•
EVAN
DISTRICT COURT JUDGE
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DISTRICT COURT

TWln FALLS CO. IOAHO
FILED

MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Falls, Idaho 83301
(208) 736-8190
(208) 736-0141 fx

20f2FEB 21 AMJ!: 08
BY-----······-·--·-

CLERK

_ _ _ _ DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)
)

CASE NO. CR 11-14836

ORDER

)
BRYANN K. LEMMONS

)

Defendant.

)
)

This matter having been heard by this Court on Friday February 17, 2012 with
The State of Idaho represented by Deputy Prosecutor Mr. Peter Hatch and the Defendant
Present in Court represented by Mr. Michael J; Wood

The Court having been presented

With a letter from the Idaho State Patrol (From: Idaho State Police Detective Lt. Gary
Kaufman, District 4, Jerome) and having viewed in camera the unredacted original Idaho State
Police file of CI 86.

The State having stipulated to the GRANTING OF Defendant's MOTION

TO QUASH ORDER OF FEBRUARY 15, 20012.

The Court having heard argument by both

the Prosecution and the Defense regarding the State's Motion For Protective Order the Court
Magistrate Judge Nicole Cannon does enter the following ORDER:
1.

The Motion to Quash the February 15, 2012 Order is hereby GRANTED

2,

The State of Idaho is GRANTED THE following protective ORDER regarding the

Release of the following information from the Idaho State Police file of CI 86.

236
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•

a. The State may redact by obliteration the date of birth, home or work address,
home or work Telephone numbers and contact information for family members.
b.

Based upon the States assurances of an ongoing Federal Investigation the

Prosecution may withhold from the defense reports of the federal employment of
CI86.

SO ORDERED THIS .) f

DAY OF FEBRUARY 2012

N~~CfRO ~ C FEBRUARY 17, 2012.

~~ i

NI
ECANNON I
MAGISTRAT nJDGE

~j'-V--

'+-'

·-...__,,·
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MICHAEL J. WOOD
ATTORNEY AT LAW
184 Gooding St. West
Twin Fa11s, Idaho 83301
(208) 736-8190
(208) 736-0141 fx

DISTRIC

COURT
. nvm FALLST co.
IOAHO
FILED

2012FEB 21 AMII: CB
,sy_____ ____.. - -

CLERX
___ ___ _ DEPUTY

IN THE DISTRICT COURT OF THE FIFTH illDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)
)
)

BRYANN K. LEMMONS

)

Defendant.

)
)

CASE NO. CR 11-14836

ORDER

This matter having been heard by this Court on Friday February 17, 2012 with
The State of Idaho represented by Deputy Prosecutor Mr. Peter Hatch and the Defend
ant
Present in Court represented by Mr. Michael l Wood

The Court having been presented

Wjfh a letter from the Idaho State Patrol (From: Idaho State Police Detective Lt. Gary
Kaufman, District 4, Jerome) and having viewed in camera the wuedacted original Idaho
State
Police file of CI 86.

The State having stipulated to the GRANTING OF Defend ant's MOTION

TO QUASH ORDER OF FEBRUARY 15, 20012. The Court having heard argume
nt by both
the Prosecution and the Defense regarding the State's Motion For Protective Order the

Court

Magistrate Judge Nicole Cannon does enter the following ORDER:
1.

The Motion to Quash the February 15, 2012 Order is hereby GRANTED

2,

The State ofldaho is GRANTED THE following protective ORDER regarding the

Release of the following information from the Idaho State Police file of CI 86.
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a. The State may redact by obliteration the date of birth, home or work address,
........__

.

home or work Telephone numbers and contact information for family members.
b.

Based upon the States assurances of an ongoing Federal Investigation the

Prosecution may withhold from the defense reports of the federal employment of
CI 86.
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DISTRICT COURT

1WlN FALLS CO. IOAHO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF ~kED
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWl~o\t'rJct 15 AM
CASE #

JUDGE
BEVAN ~W\\..\.W\.1&::
CLERK
S.BARTL TT
REPORTER VIRGINIA BAILEY
COURTROOM
1

10: 25

CR-20,1-0014836

DATE 10/15/2012
TIME 09:30 AM
CD
g ~ 4d:

<ff?_

CLERir ..
DEPUTY

STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams}

[ ] ARRAIGNMENT

[ X] STATUS

[ ] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

APPEARANCES:
[ ] Defendant
Prosecutor
[ ] Def. Counsel _ _ _ _ _ _ _ _ _ _ _ _ [ ] Other _ _ _ _ _ _ _ _ _ _ _ _ __

Not \?re_~~±

[]

P-L-iu:: H4,t-/",la

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week
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. DISTRICT COURT

Every questwn on this applica110D mus1 he ansYvered comp]etely and truthi{.i~HN FALLS CO.
Fai]ure 10 do so may resu11 in your application being denied and/or returned 10
FILED

.. · ,· :,

IDAHO

2012 OCT 16 PM 3: I I

you for completion.

-/Y'l,?k&

Name ~~na le.,MrooOCO s
Case No. te-1}
47z;3:_".;;6c:Q~~71 ---""'"'cL_E_R_K__ _
Address bOY rve1 fsm l al():f..,
B ome Ph~on~e~N~o.~.l./
City Ho.nse.n
State td
Zip 1,333c..
"'Age~ Marital status _.2_ Last 4 Digits of Social Security No
arzi!._oEPUTY

AP

J)eople who Jive in vour house: lis1 the names of dependents and/or people which you share income/expenses.
Name
Relationship
Age
Emplo)1 er

Monthly Home Expenses Monthly Utilities
$ L/'5
_ 00
$ lQJ.oO
Monthly Auto Expenses

Car Payments

Credit Cards
$

J\1edical Expenses

Child Support

I$ so.ao

-

Assets: (home, vehicles. personal propertv. checking. savin!.:s. funds. etc.)
Item:

Value:

Amount Owed:

lVIonthiv Income includes all household income including income :from SSI, Social Security, Ai.FDC,
Child Support, trust funds, food stamps, unemployment, etc.

$

$.

Monthly Take-Home Pay

Monthly Living Expenses

J$

700.00

Disposable Income Amount

0

-Se>o

If unemployed, are you registe!ed with job service?_

.

Acknowledgment

Based upon the foregoing facts, I declare that I am without funds to hire an attorney and request that the court
appoint the Public Defender for Twin Falls County to represent me. I further understand that I could be required to
reimburse Twin Falls County for the services of the public defender. These funds will go to the county. I hereby
declare, under penalty of perjury, that I have examined the foregoing statement and my answers are true and correct to the
best of my knowledge. I further understand that upon request, I could be required to supply the court with copies of my
income tax returns.

Subscribed and sworn to before me this

t L,

day of _ _ _...,0<..:~=--'-'c:.,
....~ ~ - - - - '

Witnessed by She~ Deputy
Appointed_~--

Denied _ __

PUBLJC DEFENDER APPLICATJON
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Fifth Judicial District Court, State of ldah'b'._ _ _ _::---::::::---ln and For the County of Twin Falls
427 Shoshone Street North
~ ClerF
Twin Falls, Idaho 83301-0126

-------~:.:.:::jp~~~e=1e7fc:_

STATE OF IDAHO
Plaintiff,
vs.
Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334

)

Defendant.

DOB:
DL:

__

____________

)
)
)
)
)
)
)
)
)
)
)
)

Case No: CR-2011-0014836
ORDER APPOINTING PUBLIC DEFENDER

The Court being fully advised as to the application of the above named defendant and good cause having
been shown:
IT IS ORDERED that an attorney be appointed through the Public Defender's office for the County of Twin
Falls, State of Idaho, to represent the above named Defendant in all proceedings in the above entitled case.
Defendant is to contact the

Public Defender's Office
231 4th Avenue North
P.O. Box 126
Twin Falls, Id 83303-0126
Telephone Number 208-734-1155

to make an appointment to discuss your case before your next hearing.
The Defendant is further advised that he/she may be required to reimburse the Court for all or part of the cost
of court appointed counsel.

Date:

10 ( \ lo \ \ ~
Judge

Copies to:
~Public Defender

)c:

Prosecutor

7'

Defendant
Deputy

Clerk

Order Appointing Public Defender
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Fifth Judicial District
County ofTwin Falls - State of Idaho
October 17, 2012 10:47 AM

BY------,,-~---=------=--c::Q.,L._
Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)
)
)
CASE NO: CR-2011-0014836
)
NOTICE OF HEARING
)
Bryann Kristine Lemmons
004 Neilson Lane
)
)
Hansen, ID 83334
)
Defendant.
)
DOB:
)
DL:
)
)
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

STATE OF IDAHO,
Plaintiff.
vs.

__

_________

Status Monday, October 29, 2012 09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Wednesday,
October 17, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Marilyn Paul
P.O. Box 126
Twin Falls ID 83303-0126
Prosecutor:

Mailed.__

Box

Mailed._ _

~

Hand Delivered· - -

V

Mailed
- - Box
Tim Williams
P.O. Box282
Twin Falls, Idaho 83303-0282

Grant Loebs
Mailed_ _

Box~

Dated: Wednesday, October 17, 2012
Kristina Glascock -Clerk of e District Court
By:
NOTICE OF HEARING

243

•

•

DISTRICT COURT
IOAHO

rnsf~l~f,WJ~·

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS

2012 OCT 29 Pl112: I0
CASE#CR~2011-0014836 ·

JUDGE
BEVAN.
CLERK
$.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1

DATE 10/29/2012
TIME 09:30 AM

cD

J,o!.5B

CLERF.
DEPU,TY

/JJJ

STATE OF IDAHO,
VS.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to less Than 200 grams)

[ ] ARRAIGNMENT

[ X] STATUS

APPEARANCES: ('\ _ _.
Defendant
~\...:~
[i.-(oef. Counsel

[L1

[ ] ENTRY OF PLEA

tt
\..Oft:11\-0~ tu- J;I.OilA.iomJ

[ ] BOND

:dJ

[ ] CHANGE OF PLEA

('\

d

n _n

[\{Prosecutor < ~IJ,wr ~
[ ] other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ _ # of days for trial
Pre-Trial--......-----Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __

BOND HEARING:
[ ] Counsel addressed the Court
[ ] Bond re-set to _ _ _ _ _ _ _ __
[ ] Released on own recognizance [ ] Bond remains as set
Conditions of Release: [ ] Court Compliance
[ ] Curfew o ( _ _ _ _
[ ] Remain on Probation
[ ] _ _ Random UAs per week
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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Fifth Judicial District
County of Twin Falls - State of Idaho
October 31, 2012 11 :18 AM

By_ _ _ _----=----=--:-

/Jt;_

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)
)
CASE NO: CR-2011-0014836
)
)
Bryann Kristine Lemmons
NOTICE OF HEARING
)
)
004 Neilson Lane
)
Hansen, ID 83334
)
Defendant.
)
)
DOB:
DL:
)
)
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

STATE OF IDAHO,
Plaintiff.
vs.

__

_________

Status Tuesday, November 13, 2012
09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Wednesday,
October 31, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Marilyn Paul
P.O. Box 126
Twin Falls ID 83303-0126
Prosecutor:

--

Mailed

Hand Delivered

Mailed_ _

Boxx_

Mailed,_ _

BoxX

--

Grant Loebs

Dated: Wednesday. October 31, 2012
Kristina G~c9ek -Clerk of the District Court
By:
NOTICE OF HEARING
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Williams Law Office Chtd.
Tim J. Williams/ ISB #3910
PO Box282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
PHONE: 208- 736-0699
FAX: 208-736-0508

1::1,·f ___ .. ·--- --

·cL[F-.:\~--

..- ~ ~ - .~ c1F·'t.JT'

tim@timjwilliamslaw.com

Attorney for Defendant

ICIAL DISTRICT OF THE STATE
IN THE DISTRICT COURT OF THE FIFTH JUD
TWIN FALLS
OF IDAHO, IN AND FOR THE COUNTY OF

*** **

STATE OF IDAHO,
Plaintiff,
V.

BRYANN LEMMONS,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CR-11-14836

SUBSTITUTION OF COUNSEL
AS CONFLICT PUBLIC DEFENDER

Office Chtd., and hereby substitutes in for the
Law
iams
Will
of
iams
Will
Tim
NOW
ES
COM
nsel on behalf of the Defendant. Copies of all
Public Defender as Conflict Public Defender Cou
this matter should be sent to Tim Williams, 401
further pleadings and correspondence regarding
83301.
Gooding Street North, Suite 101, Twin Falls, ID
DATED this ~ day of November, 2012

SUB STIT UTIO N OF COUNSEL AS CON FLIC

T PUBLIC DEF END ER -

1
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CERTIFICATE OF DELIVERY

I HEREBY CERTIFY that on the ..LJ_day of November, 2012, I caused a true and correct copy
of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]

COURT BOX

u ,-

Cm

"N\GvU,.,. " ~ (
Legal Assistant or
Tim Williams

SUBSTITUTION OF COUNSEL AS CONFLICT PUBLIC DEFENDER - 2
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OISTRiCT COURT
1 VJIN FALLS CO. IDAHO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF T!Hm_EO
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

2012 NOV 13 PM 12: 06
CASE# CR-201i-:.601*3&-~--6l-El-.!;;~- DATE 11/13/2012
/'~
TIME 09:30 AM
~
DEPUTY
CD
\():zq

JUDGE
BEVAN
CLERK
$.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1
STATE OF IDAHO,
VS.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)

[ ] ARRAIGNMENT

[ X] STATUS

APPEARANCES·
[\1"Qefendant
[\,fUef. Counsel

Tim Williams

Pees~

[ ] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

-Aos.e.Mo...rJ::\

[\,{Prosecutor
[ ] Other _ _ _ _ _ _

~D(Lt

~----=~----

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week

Other:\V'~Cu

S<,,.,t

fo<:
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Fifth Judicial District
County ofTwin Falls - State of Idaho
November 15, 2012 12:01 PM
By_

__,,Ol,.,.....h~-----=--,-

D J

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.
vs.

)

)
)
)
)
)

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.

CASE NO: CR-2011-0014836
NOTICE OF HEARING

)
)

)
)

DOB:
DL:

)

--,,
-------------->
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
11 :00 AM

Pretrial Conference Monday, March 04, 2013
Judge:
Honorable G. Richard Bevan

Jury Trial
Wednesday, March 13, 2013 09:00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Thursday,
November 15, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.
Defendant:

Bryann Kristine Lemmons

Mailed

--

Hand Delivered

/

Private Counsel:
Timothy J Williams
PO Box282
Twin Falls ID 83303-0282

Mailed

Box

Prosecutor:

Mailed._ _

Box~

Grant Loebs

--

--

-

Dated: Thursday, November 15, 2012
Kristina Glascock --Clerk of the istrict Court
By:
NOTICE OF HEARING
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Williams Law Office Chtd.
Tim J. Williams /ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
PHONE: 208-736-0699
FAX: 208-736-0508

I;;,;

tim@timjwillimnslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
STATE OF IDAHO,
Plaintiff,
~

BRYANN KRISTINE LEMMONS,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CR-12-10131
11-14836
AFFIDAVIT OF COUNSEL
FOR APPOINTMENT OF NEW
CONFLICT COUNSEL

COMES NOW your affiant and hereby swears under oath and based upon personal knowledge
states:
1. This counsel was appointed to represent Defendant in both the above entitled cases.
2. Counsel has met with defendant and attempted to advise her a number of times.
3. Defendant waived her preliminary in the 2012 case because there was an offer on the
table for a delivery charge and either a rider or probation.
4. Defendant subsequently changed her mind and has accused counsel of ineffective
assistance and not advising her.
5. Defendant has appeared in counsel's office twice with a companion.
6. Defendant refuses to accept counsel's advice. This normally would not cause a problem;
however, Defendant and her companion complain of ineffective assistance of counsel,
AFFIDAVIT OF COUNSEL -

1
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•'

•

h~ve said they are filing motions to have counsel removed, have recorded counsel
secretly to play the confidential meetings to the judge, have threatened to publish the
motions and complaints in the Times News, have threatened ethical action.
7. Counsel has tried to remove the companion from his office and this was met with refusal
up until counsel said he would have to call the police. At this time Defendant and her
companion left with the companion stating that she would not be back without him.

8. Under these circumstances it is impossible for this counsel to continue representation and
it would further cause an ethical violation due to the threats made against counsel.
9. Mark Guerry is reviewing the file at this time to determine if he has a conflict and if an
outside special conflict public defender needs to be appointed.

DATED this _30_ _ day of January. 2013

STATE OF IDAHO )
COUNTY OF
)
TWIN FALLS
)

.

ss:

On this -3,o
day of :::S ~ ,2013, before me the undersigned, a Notary Public for the
~ ~ \Li ·u.\, l o..-VV\. s , known .to me to be the
State 'of Idaho person~ly appeared
person whose name is subscribed to the within instrument, ~cknowledged to me that he/she
executed the same.

:::r,

.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my seal the day and year
first above written.

~,,,,,111111111,,,,.

~,,,'\. ~\LLIN0d11,.

~~\,·········:if,,~
..
..,,,
.t#
••

~':)"

~

~

.l
=
-;::; :.•
~
.::

-

~

,..,oTARY
\
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D
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~

. ~·:. -=
• -

C
PUBLl :

··..

.•··

e

::
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~

~~,,,,. SJ;.qTE
••••••••••
. ,(\ -£:Or 'fJ~~,,~

~Li&liS.:~~

N ~ y PUBUC FORID
Residing at: ,
,.L\.cs ,:r...t:>
My Commission Expires: G1-\Y- \~

vv,·~~

1111111111111\\\\~

AFFIDAVIT OF COUNSEL - 2
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the _30_day of January, 2013, I caused a true and correct copy
of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]

COURT BOX

"

AFFIDAVIT OF COUNSEL - 3
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Fifth Judicial District
County of Twin Falls - State of Idaho
February 5, 2013 9:27 AM

By_ _ _S12..,,......._
~----Cle-rk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)
)
)

STATE OF IDAHO,
Plaintiff.
vs.

CASE NO: CR-2011-0014836

)

)
)
)
)
)
)
)

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.
DOB:
DL:

__

NOTICE OF HEARING

________ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Status Monday, February 11, 2013 09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday,
February 05, 2013.

~

Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.
Defendant:

Bryann Kristine Lemmons

Private Counsel:
Timothy J Williams
PO Box 282
Twin Falls ID 83303-0282
Prosecutor:

Mailed__

Hand Delivered_ _

Mailed

Box~

Mailed _ _

Box

--

Grant Loebs

v'

Dated: Tuesday, February 05, 2013
Kristina Glascock --Clerk of the District Court
By:

a.A, o, ••. ~o~,

t:t:::

Deputy Clerk~
NOTICE OF HEARING
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DISTRICT COURT
· 1WIN FALLS CO. IDAHO

~b1mr

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRlt-tlM-HE
STATE OF IDAHO, IN AND FOR THE COUNTY
ftL'f~1 5:

24

CASE # CR-2011-00148llil{ ...
DATE 2/11/2013 ~
TIME 09·30 AM '1::$'./ DEPUTY
CD
g:44:

JUDGE
BEVAN
$.BARTLETT
CLERK
REPORTER VIRGINIA BAILEY
COURTROOM
1
STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams}
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams}
(j

[ ] ARRAIGNMENT

[ X] STATUS

[ ] ENTRY OF PLEA

APPEARANCES:
[~Defendant
[ "'f'[)ef. Counsel

Tim Williams f M,a.rt.. G, 1 -t,.rl\&

Not Peas~

•

j

[ ] BOND

["i"Prosecutor
[ ] Other

[ ] CHANGE OF PLEA

P:e#£ l-\t:c.=c.Lb

---------------

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
___ # of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Other Eval _ _ _ _ __
[ ] Updated PSR
[ ] Psychosexual Eval. [ ] Domestic Violence Eval
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ _ __
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
Conditions of Release: [ ] Court Compliance
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.
D.O.B.

______________

)
)
)
)
)
)
)
)
)
)
)

BENCH WARRANT
Case No. CR-2011-0014836
Extradite: ALL STATES
Bond: $75,000.00
THIS WARRANT EXPIRES:
February 10, 2015

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN OF THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT IS:
+

CHARGED WITH: Failure to Appear for Status Hearing on
February 11, 2013 at 9:30 am.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant

and deliver him into custody to be brought before this court and dealt with
according to law.
Bond is set at $ 75,000.00
IT IS SO ORDERED.

(,

G. RICHARD BEVAN
District Judge

ARREST WARRANT - 1

255

•

DISTRICT COURT

1 WIN FALLS CO. IOAHO
FILED

Williams Law Office Chtd.
Tim J. Williams/ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

20l3FEB f4 PM f: 02
OY

--~---~C~L=ER_K__ _

---~--DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION

*****
STATE OF IDAHO,

)
)
Plaintiff,

v.
BRYANN LEMMONS,
Defendant,

)
)
)
)
)
)
)

CASE NO. CR-12-10131

ctl..- II_ 14836
ORDER TO APPOINT
SPECIAL CONFLICT
PUBLIC DEFENDER

----------------)

The conflict public defender came before this Court requesting a special conflict public defender
be appointed for the above named Defendant, and good cause appearing therefore, the firm of
Fuller Law Office is hereby appointed to represent Defendant at the normal county rate.

DAIBD

thl/i

day of February, 2013.

ORDER TO APPOINT SPECIAL CONFLICT PUBLIC DEFENDER -

1

256
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•

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the~ day of February. 2013, I caused a true and correct
copy of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

TWIN FALLS COUNTY
PROSECUTOR

[

X

]

COURT BOX

FULLER LAW OFFICE

[

X

]

COURT BOX

TIM J. WILLIAMS

[

X

]

COURT BOX

~

DeputyCl~

~

ORDER TO APPOINT SPECIAL CONFLICT PUBLIC DEFENDER - 2
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T-567 P003/004 F-873

•

M. LYNN DUNLAP, P.C. SBN 3200

Attorney at Law

415 Addison Avenue
P.O. Box 2754

TWin Fatts, ID 83303-2754
Telephone: (208) 734-8886
Facsimile:

(208) 736-2074

Attorney for Defendant
IN THE DISTRICT COURT OF Tl-IE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ANO FOR THE COUNTY OF "TWIN !=ALLS

STATE OF IOAHO,
Plaintiff,

)

)
)
)
)

Case No: CR-2011~14836

SUBSTITUTION OF ATTORNEY

)

vs.

)

BRYANN KRISTINE LEMMONS,
Defendant

)
)

)
)

)

TO:

CLERK OF THE ABOVE..ENTITLED COURT and All PARTIES AND

COUNSiL. OF RECOAO:

The Undersigned hereby ltipula1e and agree that M. LYNN· DUNLAP, P:b.
Box 2754, Twin Falla, Idaho, 83303-2754, has been substituted as attorney of

record for the Defendant in the above-entitled matter, In place of Tim Williams, and·

the C'8rk

of

this Court is hereby requested to make such entries as may be

requi9d to ,:ecorct such substitution.

SUBSTITUTION OF ATTORNEY - 1

D ORlGINAI.
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.

~.c:-.c:s-· 1s 1~: s1 r.tiuL·1-w1111ams Law urnce

DATED this

•

J:s~ay of Februuy, 2013.

•

M. L

DATED1his 2.2_ day of Febnuuy, 2013.

I, the undersigned, do hereby certify that on the f ~~day .·of February,
2013, a true and correct copy of the foregoing document was served to the

following, by the method indicated belc,w:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

_
U.S. Mail, postage prepaid
_ _ Facsimile
~ Court Folder

___ Ovemight Mail

,..·;
,r

•,

y .. ·..
'·.

SUBSTITUTION OF ATTORNEY • 2
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DISTRICT COURl
l WIN FALLS CO., IOAHO
FILED

M. LYNN DUNLAP, P.C., ISB#3200
Attorney at Law
415 Addison Ave
P.O. Box2754
Twin Falls, ID 83303-2754
Telephone: (208) 734-5885
Facsimile: (208) 736-2074

zon FEB 26

PH ~: 5 1

BY--·--ricL~ERi»Kt

~
___:_--

OEPtll'V

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS
)

STATE OF IDAHO,

Case No. CR-20~-14836

)

II

)

Plaintiff,

)
)

V.

NOTICE OF HEARING

)
BRYANN KRISTINE LEMMONS,
Defendant.

)

)
)

PLEASE TAKE NOTICE that on Monday, March 4, 2013 at 11:00 a.m., at the
courtroom of Twin Falls County court at the Twin Falls County Courthouse, 425
Shoshone St. N, Twin Falls, Idaho, before the Honorable G. Richard Bevan, the
undersigned shall bring before the Court its Motion to Quash Warrent.
DATED this

2V

day of February, 2013.

. yn
nap
Attorney for Defendant

NOTICE OF HEARING - 1

.:
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CERTIFICATE OF SERVICE

JJi:

I, the undersigned, do hereby certify that on the
day of February, 2013,
a true and correct copy of the foregoing document was mailed, United States Mail,
postage pre-paid, to the following:

Grant Loebs
Twin Falls Prosecutor
P.O. Box 126
Twin Falls, ID 83303

NOTICE OF HEARING - 2
261
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M. LYNN DUNLAP, P.C., IS8#3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: 208-734-5885
Facsimile: 208-736-2074
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

,,

Case No. CR-20,n-14836

Plaintiff,
MOTION TO CONTINUE
V.
BRYANN KRISTINE LEMMONS,
Defendant.

COMES NOW, M. Lynn Dunlap, attorney for the above-named Defendant,
BRYANN KRISTINE LEMMONS, moves this Court for its Order continuing the Jury Trial

currently scheduled for Wednesday, March 13, 2013 at 9:00 a.m. be rescheduled to a time
in the court's discretion.
Motion is based upon the Affidavit filed herewith.
Dated this '/Jeday of February, 2013.

• Y
ap
Attorney for Defendant

MOTION TO CONTINUE - I

D ORIGINA'
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"

CERTIFICATE OF SERVICE

_1li:,

I, the undersigned, do hereby certify that on the
day of
February, 2013, a true and correct copy of the foregoing document was mailed, United
States Mail, postage pre-paid, to the following:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

MOTION TO CONTINUE - 2
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M. LYNN DUNLAP, P.C., ISB #3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208)734-5885
Facsimile: (208) 736-2074

FA}h:l8-'

1~\1 fES 26 Pt\ ~~ ~u

a'<--~~oEPL11v

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

Case No. CR-20JC-14836
1/

Plaintiff,
AFFIDAVIT IN SUPPORT OF
MOTION TO CONTINUE

V.

BRYANN KRISTINE LEMMONS,
Defendant.

STATE OF IDAHO )

:ss
County of Twin Falls)
I, M. LYNN DUNLAP, being first duly swam upon oath, depose and state as
follows:
1.

Affiant is a duly licensed and authorized attorney, admitted into practice of

law in the State of Idaho, on or about October 16, 1984, and ever since thereafter.
Affiant's principle place of business is Twin Falls, Idaho.
2.

The above-referenced matter has been scheduled for a Jury Trial on

Wednesday, March 13, 2013, at 9:00 a.m.

AFFIDAVIT IN SUPPORT OF CONTINUANCE -

1
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•

•

3.

Affiant has recently been retained, discovery has not been completed and

Affiant has not had sufficient opportunity to prepare for Jury Trial.

4.

Affiant is asking that the Jury Trial be rescheduled to a time in the Court's

discretion.

5.

Affiant's unavailable dates are as follows:

April 1-4, 8-9, 12, 16, 17, 18, 22-24, 29-30, 2013
May 1, 3, 7-14, 20-21, 24, 2013
June 5, 12, 2013
July 8, 2013
Dated this

fJt:.day of February, 2012.

.tJi!:..
day of February, 2012, a
true and correct copy of the foregoing document was mailed, United States Mail,
J, the undersigned, do hereby certify that on the

postage pre-paid, to the following:
Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

AFFIDAVIT IN SUPPORT OF CONTINUANCE -

2
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DISTRICT COURT
l WIN FALLS CO., IDAHO

M. LYNN DUNLAP, P.C. SBN 3200
Attorney at Law
415Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208) 734-5885
Facsimile: (208) 736-2074

c-1L EO

2013FEB 26 PM f.i: l+~
BY-----~~CLERK

____<i,()
__ OEPUTV

Attorney for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,

vs.
' BRYANN KRISTINE LEMMONS,
Defendant.

Case No: CR-20~-14836
II

MOTION TO QUASH
ARREST WARRANT

COMES NOW, Defendant, BryAnn Lemmons, by and through her attorney of
record, and hereby moves this Court for its Order to Quash Arrest Warrant, as
Defendant was not aware of the Status Hearing until after the Warrant had been issued.
Status hearing was scheduled on February 5, 2013, envelope was post marked
February 9, 2013 and the Notice of Hearing was received by Defendant on February 11,
2013.
DATED this

l1l-

day of February, 2013.

~2
Attorney for Defendant

MOTION TO QUASH ARREST WARRANT -

1

.

..,

ORIGINAL

266

•

.

-

•
CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on the ~ a y of February, 2013, a
true and correct copy of the foregoing document was served to the following by prepaid
first class mail:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

MOTION TO QUASH ARREST WARRANT -

2
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FEB/26/2013/TUE 03:50 PM TF CO PROS ATTORNEY
02/26/2~13 15:41

P. 002

20.074.

PAGE

06/15

M. LYNN DUNLAP, P.C. 1 ISS #$200

Attorney at law

416 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303--2754

Telephone: 20B,..734-588S
Facsimile:

208-736-2074

Attorney for Defendant

IN THE DISTRICT COURT OF TiiE FIFTH JUDICJAL DISTRICT OF THE

..· : .....

STATE OF fDAHO, IN ANO FOR THE COUNTY OF 1WIN FALLS'
STATE OF IDAHO,

case No. CR-2on-14s3e
· II

Plaintiff, .

,.

STIPULATION TO CONTINUE

V.

BRYANN KRISTINE LEMMONS,

Defendant
COMES NOW, the Defendant)

by and

through her attorney of record,

M. Lynn

. Dunlap, and the P~intiff, State of Idaho, by and thrqugh Grant Loebs, who hereby agree

'

and stipulate to continue the Jury Trial in the. abovEH1amed case,, which presently is
scheduled for Wednesday, March 13, 20·1a, at 9:00 a.m. 1 be rescheduled at a time in
the court's discretion.
Dated this

.l:Z:tay of February, 2013.

Attorney for Plaintiff
STIPULATION TO CONTINUE~ l

[}. ORIGp':·
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20\3 FEB 28 pt, 3: 1&
---·

BY-----:-'.CL-::E:-::::R;:,-K

_ _ _S{__,___ QF:P\J1V

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

---

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

AMENDED SUMMARY OF
EXPECTED TESTIMONY OF
EXPERT WITNESS

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Amended Summary of Expected Testimony of Expert Witness, Heather B. Campbell, Forensic
Scientist Il. The curriculum vitae and Controlled Substance Analysis Report of Heather B.
Campbell have been provided in discovery, and set forth her qualifications to assist the jury to
understand the evidence or determine a fact in issue. Heather B. Campbell is expected to be
consistent with her Controlled Substance Analysis report dated December 20, 2011.

AMENDED SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 1

QORIGINAL
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-

Heather B. Campbell's testimony is expected to include, the following:
1.

The procedure by which she received the item for testing;

2.

The protocol by which unknown substances are tested to determine whether or
not they contain controlled substances; and,

3.

The specific item involved in this case was tested according to the foregoing
protocol and was determined to contain methamphetamine.

Heather B. Campbell will rely upon her years of education and experience as well as
familiarity with the studies, literature and data reasonably relied upon by experts in her field as
the bases for her opinions, statements and inferences. From that store of knowledge it is likely
Heather B. Campbell will draw examples that will make her testimony more easy for the jury to
understand.
The State reserves the right to supplement discovery as information becomes available.

DATEDthis28._dayof

~~

,2013.

Deputy Prosecuting Attorney

AMENDED SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 2
270
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

d\- '6

day of

reJh:>

, 2013, I served a copy of

the foregoing AMENDED SUMMARY OF EXPECTED TESTIMONY OF EXPERT

WITNESSES, thereof into the mail slot for LYNN DUNLAP located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assistant

AMENDED SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 3
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DISTRICT COURT
TWIN FALLS CO., IOAHG
FILED

20f3 FEB 28 PH J: I 8
BY_ _ __
CLERti_,

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208)736-4020
Fax: (208)736-4120

---~;_.·,___DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

STATE'S AMENDED EXHIBIT LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
list of potential exhibits in the above-entitled matter:

1.

Idaho State Police Evidence Item No.1: 5.4 ggw of Methamphetamine.

2.

Idaho State Police Evidence Item No. 2: Cigarette Pack that contained Evidence
Item #1.

3.

Idaho State Police Evidence Item No. 3: CD of2 Audio files containing wire and
digital recording.

STATE'S AMENDED EXHIBIT LIST

-1-

lJORIGINAL
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•

•
4.

Idaho State Police Evidence Item No. 4: 25.8 ggw of Meth.amphetamine

5.

Idaho State Police Evidence Item No. 5: CD of2 Audio files containing wire and
digital recording.

6.

Idaho State Police Evidence Item No. 6: 27.5 ggw of Meth.amphetamine

7.

Idaho State Police Evidence Item No. 7: DVD of 1 Audio file of wire.

8.

Idaho State Police Evidence Item No. 8: 27.4 ggw of Meth.amphetamine

9.

Idaho State Police Evidence Item No. 9: 1.1 ggw of Meth.amphetamine

10.

Idaho State Police Evidence Item No. 10: CD of 1 Audio file of wire.

11.

State's Evidence Item No. 1: Idaho State Police Criminalistic Analysis Report
dated 12/20/11 and chain of custody (D144 - D147).

12.

State's Evidence Item No. 2: Idaho State Police Criminalistic Analysis Report
dated 11/28/11 (D66 - D68).

13.

State's Evidence Item No. 3: Photocopy of U.S. Currency (D91).

14.

State's Evidence Item No. 4: Photocopy of U.S. Currency (D84).

15.

State's Evidence Item No. 5: Photocopy of U.S. Currency (D76-D77).

16.

State's Evidence Item No. 6: Photocopy of U.S. Currency (D32-D33).

17.

State's Evidence Item No. 7: Photo (D30).

18.

State's Evidence Item No. 8: Photo (D31).

19.

State's Evidence Item No. 9: Photo (D49).

20.

State's Evidence Item No. 10: Photo (D50).

21.

Any and all documents, tangible items, diagrams, photographs, etc. referred to or
identified in discovery items provided to defense in the State's Response to

STATE'S AMENDED EXHIBIT LIST

-2273

•

•

Request for Discovery and all of the State's Supplemental Responses to

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S AMENDED EXHIBIT LIST

-3-
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Evidence and Exhibit List
Ev.#
1
2

3

4

5

6
7
8
9
10
11

12

13
14
15

16

Item
5.4 ggw of
Methamohetamine
Cigarette Pack that
contained Evidence
Item #1.
CD of Audio
containing wire and
dimtal recording.
25.8 ggw of
Methamohetamine
CD of 2 Audio files
containing wire and
digital recordin~.
27.5 ggwof
Methamphetamine
DVD of 1 Audio
file of wire.
27.4 ggwof
Methamphetamine
1.1 ggw of
Methamphetamine
CD of 1 Audio file
of wire.
Idaho State Police
Criminalistic
Analysis Report
dated 12/20/11 and
chain of custody
ffi144 - D147)
Idaho State Police
Criminalistic
Analysis Report
dated 11/28/11
ffi66 - D68).
Photocopy of U.S.
Currency ffi9 l)
Photocopy of U.S.
Currency (D84)
Photocopy of U.S.
Currency (076D77)
Photocopy of U.S.
Currency (D32D33)

ID#

Witness

Attv

Offered

Admitted

Comments
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17
18
19
20

•

Photo (D30)
Photo (D31)
Photo (D49)
Photo (D50)

•
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

J3'

day of

r::.w

, 2013, I served a copy of

the foregoing STATE'S AMENDED EXHIBIT LIST, thereof into the mail slot for LYNN
DUNLAP located at the District Court Services Office and for delivery on the regular delivery
route made every morning and afternoon to all Courthouse offices receiving mail from the
Prosecutor's Office.

Legal Assistant

STATE'S AMENDED EXHIBIT LIST

-4-
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FIFTH illllICIAL DISTRICT COURT, STATE <aiDAHO

nflm> FOR THE COUNTY OF TWIN F~S
427 SHOSHONE STREET NORTH
TWIN FALLS, IDAHO 83301

wHJil~fl
B8~~IHo
rlLEo·

1

STATE OF IDAHO

DATE: 3/4/2013

vs
Bryann Kristine Lemmons

CASE NO:

2013 NAR -4 PH 12: I 5

oY_
CR-20~1~11
-oino11
14ras~36~-C:c-l-£R-K---~.

-----DEPUTY
Twin Falls County Sheriff

WARRANT RECALL

YOU ARE HEREBY NOTIFIED that a bench warrant issued on Tuesday, February 12, 2013, against Bryann Kristine
Lemmons is being recalled. Please return warrant immediately to this office.

Dated: March 4th, 2013
Kristina Glascock
Clerk of the District Court
By: - - - - - - - - - - - Deputy Clerk

Recall Warrant of Arrest

DOC24 3/88
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DIS fRlCT COURT

I WIN FALLS CO. IOAHO

FILED

2013 HAR -4 PM 12: 14
DY--·--__,.__,_

CLERK

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE ~ E OF DEPUTY
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES

l

CR-2012-0010131
lA. 1\- \4'o~lt,
State of Idaho vs. Bryann Kristine Lemmons Kl!i;esenD NotPresent )
Hearing type: Pretrial Conference/Motion to Continue/ Motion to Quash
Courtroom: 1
Hearing date: 3/4/2013
Time: 11 :00 AM
Judge: G. Richard Bevan
Court reporter: Virginia Bailey
Minutes Cleric Shelley Bartlett
Prosecutor: ~ ~
Defense Attorney: M. Lynn Dunlap
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ui:3 rmcT COURT
1'/'/tl·i FALLS CO. IOAHO
FILED

M. LYNN DUNLAP, P.C. SBN 3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208) 734-5885
Facsimile: (208) 736-2074

.;,·{ _ _ _ _~-:-=-=-.

CLERK

__t:[f;'t}
_______ OEPUTY

Attorney for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,

.

vs.
' BRYANN KRISTINE LEMMONS,
Defendant.

Case No: CR-20 ll ~4836

~~1..- ,0131
ORDER TO QUASH
ARREST WARRANT

THIS MATIER having come before the Court pursuant to Defendant's Motion to
Quash Warrant and good cause appearing therefrom:
IT IS HEREBY ORDERED ADJUDGED AND DECREED
That the Arrest Warrant for Defendant in the above entitled matter is hereby
Quashed, as Defendant was not aware of the Status Hearing until after the Warrant had

/liuJ-

been issued.
DATED this

.J4-

day of

F~ry, 2013.
G. Richard Bevan
District Judge

ORDER TO QUASH ARREST WARRANT -

1

.... ORIGINAL
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CERTIFICATE OF SERVICE

--!-

I, the undersigned, do hereby certify that on the
day of F~2013, a
true and correct copy of the foregoing document was servea to the following by prepaid
first class mail:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

ORDER TO QUASH ARREST WARRANT - 2
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DISTRICT COURT
1WIN FALLS CO. IDAHO
FILED

M. LYNN DUNLAP, P.C., ISB #3200

Attorney at Law

2013 MAR -4 PM 12: 15

415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Tefephone: 208-734-5885
Facsimile: 208-736-2074

j'f _ _ _ _ __

CLERK

_ _£f!JJ~..;;,__-DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF tDAHO, IN AND FOR THE COUNTY OF lWtN FALLS
STATE OF IDAHO,

Case No. CR-20 l~-=-14836
~ 201'2.- \D~~\

Plaintiff,

ORDER TO CONTINUE
V.

BRYANN KRISTINE LEMMONS,

Defendant.

This matter having come before this Court pursuant to the parties' Stipulation to
Continue and good cause appearing therefrom;
IT IS HEREBY ORDERED that the preliminary hearing and Jury Trial scheduled for

Wednesday, March 13, 2013, at 9:00 a.m., shall be continued to a time at the court's
discretion.

Dated this

&

.i_ day oft~. 2013.
. Richard Bevan
District Judge

ORDER TO CONTINUE - I

.

·•'

ORIGINAL
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•
CERTIFICATE OF SERVICE

_J_,

I, the undersigned, do hereby certify that on the
day o f ~ 2013, a
true and correct copy of the foregoing document was mailed, United States Mail,
postage pre-paid, to the following:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

M. Lynn Dunlap
Attorney At Law
P.O. Box 2754
Twin Faffs, ID 83303-2754

c~~wrl!:
Clerk

ORDER TO CONTINUE - 2
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DISTRICT COURT

l WIN FALLS CO. IOAHO
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY

b{j!ff~fb;4

8~ TWIN FALLS CLERK
Li!t)

STATE OF IDAHO,
Plaintiff,

)
)
)

Pfi 12: 14

DEPUTY

Case No. CR-2011-0014836

)
vs.
Bryann Kristine Lemmons
Defendant.

__________

) ORDER REGARDING BOND
) AND SPECIAL CONDITIONS
)
)
)
)

THIS MATTER is before the court [ /4he court's own motion [

] on the

application of the Defendant. Pursuant to I.C.R. 46 and the court's discretion, it is
hereby ORDERED that the Defendant's bond:

j)<r remain as set
[

] be reduced to$_ _ _ _ _ __

The Defendant is further ordered to comply with the following terms and
conditions of release pursuant to I.C.R. 46(d) should he/she bond out in the future:
[X]

Defendant will make all court appearances as required.

[X]

Defendant will commit no further jailable law violations.

[X]

Defendant will maintain contact with his/her attorney and provide them
with a current address and telephone number.

[X]

Defendant will comply with all requirements of the Court Compliance
Program and remain current on all fees required for his/her participation.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 1
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•
[

]

Defendant will submit, at his/her expense, to no less than two UA's each
wee~rough Twin Falls County's Court Compliance program
OR

[

] through another approved means.

[

]

Defendant will submit to daily Breathalyzer testing.

[

]

Defendant will be required to wear an ankle monitor.

[

]

Defendant will be employed at _ _ _ _ _ _ _ _ _ _ _ _ __

pr
[

]

[ X]

[
[
[
[
[
[
[
[
[
[

Defendant will reside at

3' ,,,/- 7 /V 3 ~ &

Defendant will have a daily curfew at

::2 1/P

Defendant agrees to return to Idaho at any time he/she is directed to by
the state of Idaho or the receiving state. Defendant knows that he/she
may have a constitutional right to insist that the state of Idaho extradite
him/her from the receiving state or any other state where he/she may be
found. This is commonly called the right to extradition. But defendant
also understands and acknowledges that he/she has agreed to return to
Idaho when ordered to do so either by the state of Idaho or the receiving
state. Therefore, the defendant agrees that he/she will not resist or fight
any effort by any state to return him/her to Idaho and AGREES TO
WAIVE ANY RIGHT HE/SHE MAY HAVE TO EXTRADITION.
DEFENDANT WAIVES THIS FREELY, VOLUNTARILY AND
INTELLIGENTLY.

]
]
]
]
]
]
]

]
]
]

~

/oefendant is required to sign up with the Court Compliance Program
~ ~ithin one (1) hour of release from custody. The Court Compliance
Office is located at 245 3rd Ave. N., Twin Falls, Idaho.
[ ] Defendant is required to check in with Probation and Parole within
one (1) hour of release.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 2
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A violation of any terms of this order, as established by affidavit, will
be sufficient, on its face, for the court to revoke this order and reinstate
bond at a higher amount without a hearing.

IT IS SO ORDERED
DATED This

---4

day of

NOTICE
Any failure to comply with this order or with the requirements of the Court
Compliance Program may result in the revocation of any order of release (whether or
not such release was secured by bond, cash or other collateral or upon the Defendant's
own recognizance) and the issuance, without notice, of a bench warrant for Defendant's
immediate arrest. By acknowledging his or her receipt of this order, Defendant
specifically accepts this condition of release and waives all right to: his or her 1) notice
of violating the conditions of release on bail, and 2) any bail revocation hearing.

BY SIGNING BELOW I HEREBY ACKNOWLEDGE AND AGREE TO BE BOUND BY
ALL TERMS OF THE COURT'S ORDER AND ANY TERMS SPECIFIED BY THE
COURT COMPLIANCE PROGRAM.
Accepted:

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 3
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•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

-¾- day of March 2013, I caused to be served a

true and correct copy of the foregoing, by the method indicated below, and addressed
to the following:

Grant Loebs
P.O. Box 126
Twin Falls ID 83303-0126

M. Lynn Dunlap
Po Box2754
Twin Falls ID 83303

Court Compliance Officer
P.O. Box 126
Twin Falls, Idaho 83303-0126

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
Court Folder

( 4'

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
(\.-1" Court Folder
( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
( c,...)/Court Folder

(
(
(
(

)
)
)
)

U.S. Mail
Hand Delivered
Faxed
Court Folder

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 4
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Fifth Judicial District
County of Twin Falls- State of Idaho
March 4, 2013 4:10 PM

By_ _<JV-,-=----c=-,e-rk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)
)

)
)
)
)

Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83343
Defendant.

CASE NO: CR-2011-0014836
NOTICE OF HEARING

)

)
)
)
DOB:
)
DL:
)
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
11 :OO AM
Pretrial Conference Monday, May 13, 2013
Judge:
Honorable G. Richard Bevan

__

______

Jury Trial
Wednesday, May 22, 2013 09:00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Monday,
March 04, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
M. Lynn Dunlap
Po Box 2754
Twin Falls ID 83303
Prosecutor:

Mailed.__

V_

Mailed

Box__

Mailed

Box

--

Grant Loebs

Hand Delivered. _ _

--

/

Dated: Monday, March 04, 2013
Kristina Glascock --Clerk of t District Court
By:
NOTICE OF HEARING
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Name:

_A
Twin Falls County
nee Program Agreement m Lieu ot~rceration

~y~ ~~

C,~t~t: :~/",=f,,ij·t

Case: C~l-

1¥83<-

Phone(.;ic,g)

3'5'B- l1~8 l

COUH I
IDI\IW

v,m~ F,~iLlio.

3/'I--/

-6

22

Date:
;J.ot2:>
2013 ti:'1R
PH 2:
THIS AGREEMENT IS BEING UTILIZED BY ORDER OF THE BELOW SIGNED MAGISTRATE/DISTRICT JUDGE FOR
THE RELEASE OF THE ABOVE NAMED ADULT.
BY

A.

I, THE ABOVE NAMED ADULT WILL ABIDE BY ALL OF THE RULES ~RE~~~TION~·O;· TIDS
AGREEMENT AS LISTED BELOW, AS WELL AS ALL CITY, COUNTY, STATE AND FEDE5tt'ffiSy

B.

RULES AND REGULATIONS: "INITIALS" INDICATES APPLICABLE TO DEFENDANT.

~-

House Arrest-Electronic Monitoring. No privileges, I agree to remain at my residence at all times, except for specific times
approved by the Court Compliance Probation Officer to fulfill my school, employment, and other required conditions of my
release to the community.

fik.

Do not consume and/or have in your possession alcoholic beverages and/or illegal controlled substances or be where they are
present. I shall not use or possess any prescription medication unless lawfully prescribed by a licensed physician. Further I shall
not use or possess any synthetic drug/cannabinoid substance or any synthetic mood/mind altering legal or illegal substance. I
will submit to alcohol/drug testing as required by the Court and/or Court Compliance Probation Officer.

/JA3.
/!J44.

To report to the Magistrate Probation Office as directed.

R,fis.

To appear at all court hearings when advised to do so, and maintain contact with my attorney.

lfl6.

Curfew shall be

-r-:/-

p.m. weekdays andq p.m. weekends.

l.}'l\.l,e~c..

(>..)l:,:JI • • ()

To be employed full-time or actively seeking full-time employment.

fM:-1.

To notify the Court Compliance Probation Officer immediately of any change of address, telephone, or employment.

~8.

Pay all costs and fees associated with the Court Compliance Program.

IA·
M-10.

Community Checks: I agree and consent to comply with all address verification checks at any time, any place or any location.
I also agree and consent to allow verification of my compliance with all court orders.

M1.

M2.

All requests to leave the state of Idaho shall be approved by the court in writing and submitted to the Court Compliance
Probation Officer prior to leaving the state.
No Contact with the following persons:
Fees ordered by Court:

bJ/

~ ~ "'11' or: Alc.olv1. ( }SQ.g.,--;._

_Electronic Monitoring
Modified House Arrest
JJ)mg Testing

JJ3.Additiona:,£~
~~3u.AS
U>± J M , ~ _ S J c : • o ~ ,

l]

$10 per day
per day
5 each lab test
7 each field test
each breathalyzer test

€.~-~~;

L~

__ -~

-~~~ ~

'------J.d
='=4

I THE ABOVE NAMED DEFENDANT, SHOW BY MY SIGNATURE BELOW THAT I HAVE READ AND UNDERSTAND THIS
AGREEMENT, AND PROMISE TO ABIDE BY THIS AGREEMENT. I THE ABOVE NAMED DEFENDANT UNDERSTAND
THAT IF I VIOLATE ANY PORTION OF THIS AGREEMENT IT MAY BE REVOKED AND I MAY BE SUBJECT TO ISSUANCE,
WITHOUT NOTICE, OF A BENCH WARRANT, AND I MAY BE DETAINED UNTIL FURTHER PROCEEDINGS CAN BE
ESTABLISHED.

DISTRICT/MAGISTRATE JUDGE SIGNATURE
289
White - Court Copy• Yellow - File copy• Pink - Defendant Copy
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GRAN T P. LOEBS
Prose cuting Attor ney
for Twin Falls Coun ty
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4 020
Fax: (208) 736-4 120

IN THE DIST RICT COUR T OF THE FIFTH JUDI CIAL DIST

RICT OF THE STAT E

OF IDAH O, IN AND FOR THE COUN TY OF TWIN FALL
)
)
)
Plaintiff,
)
)
vs.
)
)
ONS,
BRYANN KRISTINE LEMM
)
)
Defendant.

STAT E OF IDAHO,

S

Case No. CR 11-14836 and
CR 12-10131

STATE'S EX PART E MOTION TO
RE-SET JURY TRIAL

COM ES NOW the Twin Falls Coun ty Prose cuting Attor ney's

Office by and throu gh its

ey, and move s the above-entitled
Attorn ey of Record, Peter M. Hatch, Depu ty Prosecuting Attorn
Court for an order re-setting the Jury Trial currently set for May

22 through May 24, 2013, in the

2013.
above-entitled actions to alternate dates in April, May or June,
This motio n is made for the following reasons:
1.

Police, will be
Det. Jerod Sweesy, investigating office r with the Idaho State

Trial in this matte r
unava ilable from May 22 throug h 27, 2013, the dates the Jury
STATE 'SEXP ARTE MOTI ONTO RE-SE T JURY TRIAL -1

QORIGINAL
290

..
is currently scheduled. (See attached Affidavit of Unavailability attached as
Exhibit A). Detective Sweesy's testimony is imperative to the State's case.
2.

The defendant is not in custody on this matter and, therefore, she will not be
prejudiced.

3.

Defense counsel, M. Lynn Dunlap, has been contacted and does not object to
re-setting this Jury Trial.

4.

When re-setting the Jury Trial, the State asks the Court to also consider the
following unavailable dates for counsel and witnesses:

Defense counsel, M. Lynn Dunlap unavailable dates for trial in 2013 are as follows:
April 1-4, 8-9, 12, 16, 17, 18, 22-24, 29-30
May, 1, 3, 7-14, 20-21, 24
June 5, 12
July8
Forensic Scientist Heather Campbell unavailable dates for trial in 2013 are as follows:
April15
May 12-17, May22
Det. Jerod Sweesy unavailable dates for trial in 2013 are as follows:
May 8-10
May22-27
Det. Tyler Barrett unavailable dates for trial in 2013 are as follows:
April 1-5
May21
June 21
Det. Scott Ward unavailable dates for trial in 2013 are as follows:
April 1-12
Det. Sean Walker unavailable dates for trial in 2013 are as follows:
May 31 - June 12

STATE'S EX PARTEMOTIO N TO RE-SET JURY TRIAL- 2
291

-

-

..

Wherefore, the State respectfully requests that the Court enter an Order re-setting the
May 22-24, 2013, Jury Trial to alternate dates in April, May or June, 2013, in the above-entitled
matters.
DATED this

iL_ day of March, 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL- 3
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208-324~7897

e:14p.m.

03-04-2013

1 /1

~-·

AFFIDAVIT OF UNAVAILABILITY
STATE OF IDAHO, COUNTY OF (all counties). ss.

I, Jerad Sweesy. being first duly sworn, deposes and says:
That I am over the age of 18 years of age and a citizen of the United States;
That I am a law enforcement agent;
That I will be unavailable for court because Out of State , for the following dates

May 8-10 and May 22-27, 2013.

FURTHER YOURAFFIANT SAYETHNAUGHT
DATED this

1-/

day of

J?JM., 20 I~

.

SUBSCRIBED AND SWORN TO before me this

'{'°'11

Residing at

day of tJ\tl\'lk, 20 I?

~etoV\l\,f •

Commission Expires:

~ 1-:\, I kO l1

293

~·
CERTIFICATE OF SERVICE

I hereby certify that on the

-1..a,_ day of March 2013, I served a copy of the foregoing

STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL thereof into the mail slot for
M. LYNN DUNLAP located at the District Court Services Office and for delivery on the regular

delivery route made every morning and afternoon to all Courthouse offices receiving mail from
the Prosecutor's Office.

STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL- 4
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"'
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•

2087362074
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BY--

~ .
cl£Rir----=----DEP11rv

Telephone: (208) 734-1602
Facsi.rn:ile: {208) 734-1606

...

PAGE

U/STR1cr COLii,; 1
I WIN FA[LS CO., IDAHO
. FILED

Greg .J. Fu.lier
Daniel s. BroW11:.
FULLER LAW OFFICE
Attorney at Law
P.O. BoxL
161 Main Ave.nae West
Twin Falls, ID 83301

.,,

... .•

15:38

ISB #1442
ISB#7538

i-,"':J,

·. ,. :1'

Attorneys for Defendant

IN Tl-IE DJ.STRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, 'IN AND FOR TiiE COUNTY OP TWIN FALLS
.,
"·

THE STATE OF IDAHO, .

)
)

Plaintiff,

)
)
)
)
)
)

vs.

BRYANN LEMMO:.\l'S,
Defendant.

Case No. CR-2011-14836

SUBSTITirnoN OF ATTORKEY

)

TO: The Clerk of the above-entitled Court, to Grant Loebs, Twin Fa11s
County Prosecutor, 8Ild to M. Lynn Dunlap, Attorney at Law:
YOli' ARE HBREBY NOTIFIED That Fuller Law Offices is hereby substituted in
tltc place ofM. Lynn Dunlap as counsel for the defendant i.11 the above-entitled .matter. All

SUBsmunoN OF ATTORNEY - 1

-~'

------- -

·-·

'\
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'

"'

03/11/2013 15:38
2087362074
1v1ur 11·1.:su·1:.!4P
1-u11erLawO.

PAGE
p.6

20.1606

05/05

.

futut"e notices shoukl be mailed to J:i'uller Law Offices, P. 0. Box L, Twin Falls, ID 83303 .

DATED This/ ~ay ofMaroh, 2013.

~'IFICATE OJ: MATI:,TNG

wJ

l, the undersigned, hereby certify that cm
.if!aay of March., 2013, I ~ausecl a tru.e
and correct copy of the foregoing Substitution of Attorney to be mailed, United States mail,
postage prepaid, to the :folJowi.ng:

Grant Loebs
Twiu Falls County Prosectrtoi:
P. 0. Box 126
·

Twin Falls,ID 83303-0126

M. Lynn Dunlap
Attorney at Law

P.O. Bo:x 2754
Twin. Falls. ID 83303-2754

I:·:
~i

t.

I

.,

,fl,",!J'

'

'

. ..:.

-v~:.

r-~

SUBST.1.TITMON OF ATTORNEY - 2

.

,. .

•'

;'.••
I'

'

.
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•

•

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

B'i------c~
~ OEPtnv
__________..---~-

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN LEMMONS,
Defendant.

Case No. CR-2011-14836

UNAVAILABLE DATES
FOR TRIAL

*****
COMES NOW The Defendant, Bryann Lemmons, by and through her attorneys of
record, Fuller Law Offices, and hereby submits the following unavailable dates for trial:
March, 2013
April, 2013
May 1-3, 6, 10, 15-17, 28-29, 31, 2013

UNAVAILABLE DATES FOR TRIAL - 1

297

.

•

•

June 11-14, 17, 26, 2013
July 15, 2013
August 13-16, 2013
DATED This ~fMarch, 2013.

FULLER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on thJBfe-a.ay of March, 2013, a true
and correct copy of the foregoing Notice of Unavailable Dates was mailed, United States
Mail, postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

UNAVAILABLEDATESFORTRIAL-2

298

•

~v,Wmu gguR,1

F/!_~Q .• ff1AHO

2013 t1AR I 9 AH ID: 1~

-- ---cu::fF;-

BY

GRANTP. LOEBS

~

Prosecuting Attorney
for Twin Falls County
,P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

---~--flEPurY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant

To:

)
)
)
)
)
)
)
)
)
)

CR fl-14836 and
CR 12-10131

NOTICE OF HEARING

The above-named Defendant, BRYANN KRISTINE LEMMONS, and her Attorney,
Greg Fuller
YOU ARE HEREBY NOTIFIED that on the 25th day of March, 2013, at the hour of

10:15 a.m., or as soon thereafter as counsel can be heard, before the Honorable G. Richard
Bevan, at the Judicial Annex, Twin Falls, Idaho, the Court will call the above-named case for a
hearing regarding the State's Motion to Re-Set Jury Trial.
DATED this -11_ day of March, 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

NOTICE OF HEARING - 1
299

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

Jg_ day of March, 2013, I served a copy of the foregoing

NOTICE OF HEARING thereof into the mail slot for GREG FULLER located at the District

Court Services Office and for delivery on the regular delivery route made every morning and
afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

::ni~

Marilouis e~
Legal Assistant

NOTICE OF HEARING - 2
300

•

,,..

•

~ ., DISTRICT COU ,
1WIN FALLS C

fJ.,

.:-rP·· ,,)µ
FIL -~.1

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)

1
)
)

Case No. CR 11-14836

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY
AND SECOND AMENDED WITNESS
LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
The State submits the following list of potential witnesses:

1.

Detective Jerod Sweesy
Idaho State Police
218 W. Yakima
Jerome, ID 83338

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY
AND SECOND AMENDED WITNESS LIST - 1
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•
2.

Detective Tyler Barrett
Idaho State Police
218 W. Yakima
Jerome, ID 83338

3.

Detective Sean Walker
Idaho State Police
218 W. Yakima
Jerome, ID 83338

4.

CI#86

5.

Sara Haffner
c/o Idaho Department of Correction

6.

Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642

7.

Matthew Gonzales, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

8.

Ron Fustos, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

9.

Detective Scott Ward
Idaho State Police
218 W. Yakima
Jerome, ID 83338

•

The State is free to call all witnesses referred to in the Defendant's Witness List, as well
as any person named or identified in discovery items provided to the defense in the State 's

Response to Request for Discovery and all of the State's supplemental responses to discovery.

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY
AND SECOND AMENDED WITNESS LIST - 2
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•

The State reserves the right to supplement discovery as information becomes available.
DATED this~ day of March, 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY
AND SECOND AMENDED WITNESS LIST - 3
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

_J:l_ day of March, 2013, I served a copy of the foregoing

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND SECOND
AMENDED WITNESS LIST thereof into the mail slot for GREG FULLER located at the
District Court Services Office and for delivery on the regular delivery route made every morning
and afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assistant

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY
AND SECOND AMENDED WITNESS LIST - 4
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

--------

fil__of r111Y

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,

vs.

)
)
)
)

)

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)

Case No. CR 11-14836

EXPARTE MOTION FOR AN ORDER TO
REVOKE BOND AND ISSUE WARRANT

DOB
SSN:

COMES NOW, Peter Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
moves the court for an Ex Parte Order to Revoke Bond and Issue Warrant in the above-entitled
case.
This motion is made based upon the attached Affidavit (Exhibit A).
WHEREFORE, the State respectfully requests that the Bond be revoked and a Warrant
issued.
DATED this

J1.. day of March, 2013.
Peter Hatch
Deputy Prosecuting Attorney

EXPARTE MOTION FOR AN ORDER TO REVOKE BOND AND ISSUE WARRANT - 1
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MAGISTRATE PROBATION
245 3rd A VE. NORTH
P.O.BOX 126
TWIN FALLS, ID 83301

MAR 1 j 2013

IN THE DISTRICT COURT OF THE FIFTH JUDICAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DNISION
THE STATE OF IDAHO
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS

)
)
)
)
)
)
)

CRll-14836
AFFIDAVIT

)

Comes now, Jesse Houdeshell, and of my own personal knowledge, on oath, deposes and
states:
1.

That affiant is a duly appointed and acting Court Compliance Officer for the Fifth

Judicial District, Magistrate Court in and for the County of Twin Falls, Idaho.
2.

On March 4th 2013, Judge G. Richard Bevan ordered Bryann K. Lemmons to be

monitored by the Court Compliance Office, as a condition of Bond. The Defendant violated the
terms of her Bond by:
a. On 03/05/2013, the Defendant enrolled in random drug testing with the Twin

Falls County Treatment and Recovery Clinic (TARC) as ordered by the Courts.
On 03/08/2013, the Defendant tested positive for continued use of
Meth.amphetamine at her random drug test with TARC. This test was confirmed
Positive by Redwood Toxicology Laboratories. (see attached document)
b. On 03/04/2013, the Defendant was ordered to conduct her random drug testing at
TARC with testing times of: 6:30am - 9:30am. The Defendant acknowledged this
agreement when she signed the Drug Testing Agreement with the Court
Compliance Officer. (see attached document) The Defendant failed to appear at
TARC for her random drug testing on the following dates and approved testing
hours; 03/12/2013, 03/14/2013, and 03/18/2013.
c. On 03/18/2013, the Defendant failed to appear to appear for her scheduled
appointment with the Court Compliance Officer as per the Notice ofReporting
Date form. (see attached document)

ORIGINAL
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d. On 03/18/2013, the Defendant was ordered to report via phone to the Court
Compliance Office before 11 :45am. The Defendant failed to appear at the Court
Compliance Office until approximately 2: 15pm. The Defendant was ordered to
report to TARC by 5 :00pm and submit to a drug test. The Defendant appeared as
ordered to TARC but failed to submit to an adequate sample as defined by the
collector which constitutes a refusal to test with the Court Compliance Officer.

3.

Affiant makes the following comments in efforts to have the Defendant fulfill the
conditions of his/her Release:
On the 4th day of March 2013, the Defendant acknowledged his/her Participation in the
Court Compliance Program as a Condition of Release on the record and its terms by
signing the Order for Participation in The Court Compliance Program as a Condition of
Release, and the Court Compliance Agreement in Lieu ofIncarceration with the Court
Compliance Officer.

WHEREFORE Affiant recommends that: the Defendant's bond is revoked and $75,000
Warrant is issued for her arrest.

Dated this / /

£!.

day of March., 2013.
J se Houdeshell
obation Officer

SUBSCRIBED AND SWORN TO BEFORE ME this

/,3 Hiday of March, 2013.
tJ;_ Ol1110t ;A OiJ

Notary in the State ofldaho.C
--Residing at:
/Wi O ~
My commission Expires:

= ·/

ORIGINAL
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Mar 18 2013 8:41 PM Tfco UA Clinic 2087335422

Q

REDW
TOXIC
LABOR

00
'f

r~iv.

page 2

IIOl'lol!wlllll BI-.Lb111lloll,c.\llSIII
""""111-!11-lllll/f-ldll

LllboralGty l)lrec:bn: Mini J.

l'a)(JI,~

Account I:
Requisition•=

DOB:

Sex:

ColllacfllCII by: J. FERRY
03/08/2013
03/12/2013 2:26 PM
03/14/2013 5:47 PM

17388

908132
Ac:cal81on,:
130312-10325
Specimen ~pe: Urine

:Not detected
.DET.ECTEO (669 ngimt.)

Client: TARC CSC
233 Gooding Street N
Twin Falls, ID 83301
Phone: (208)738-5048
Fax: (208)733-5422

I

:Ge/MS
.GC/Ms·

..i

.Ge/Ms
.. :GC/MS

· DETECTED (2707 ng/mL)

irilot detected.···
Not detected

Anal

DM!eo, M.D.; Rlcl\atll R. Willer, M.O.

CUALIGlnaelOSD11707&ea

250 ng/mL

·2so·ng1mi:. ;

GCIM-,,..,,_s=---25c-co-ng/mL ·

260 ng1mi. .
25Cf~L·

testing has been perfonned In accordance to all Redwood Toxicology Laboratory standard operating procedures and final

results h vs been reviewed by laboratoty c:eJtlfylng scientists.

°*clolltlat: VIAlyne Rosa, M.C.LS. I MT(AAB)
TlC - Thin Layer Otromatography
GC-FID • Gas Chromatography- Flame Ionization Detector
GCJMS • Gas Chromatography I Mass Spectrometry
LC/MSJMS • Uqukl Chromatography Tandem Mass Specttometry

Specl

ns are disposed of a follows: Negatives - after 2 days; PoslUvee - after 6 months;·Methadone Maintenance • after 2 months

Page1 f1
Printed 1812013 b42 PM
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TWIN FALLS COUNTY
.·
MAGISTRATE PROBATION DEPART,
245 3rd Ave. N., Twin Falls, ID 8330
PO Box 126, Twin Falls, ID. 83303
PH (208) 736-4230
FAX (208) 736-4232

DRUG TESTING AGREEMENT
Date:

~3~/~"+-/_13~---

1:~

?)/af-/

As per our visit on
t3
, you are ordered to conduct random drug and
alcohol uranalysis testingconcll(ed by the Twin Falls County Treatment and R~Center (TARC), as per court
order, or as instructed by your Probation Officer. You will be placed on PHASE
until further notice by
your Probation Officer.
The Drug Testing facility is located at 239 3rd Ave. N., in Twin Falls, Idaho. Enter on th~ight side of the building,
closest to the Magistrate Probation Office. You must report 'T,51{yy,cQ::,....)
~/S'/ 13
, between 11 :00
am and 2:00 pm. to complete your intake paperwork.

~./,3

1.

Beginning
you are required to call in daily (including weekends and holidays) ,
the Drug Testing Cine at (208)736-5048 ext 36 after 6:00 a.m. and listen to the message. If your phase is
called you must report for urinalysis testing that day between the hours of:

2.

[.t..l.S:30 a.m. to 9:30 a.m.

[ ]10:00 a.m. to 1:00 p.m.
[ ] 5:00 p.m. to ld,~'p.m ..
3. Failure to provide a satisfactory/sufficient sample (as defined by the collector) within the allotted time
period (45 minutes) does constitute a refusal and may prompt an affidavit of probation
violation/noncompliance to be filed.
4.

You are also required to bring a photo ID every time you test. If you fail to bring your ID, you will not be
tested.

5.

You are required to pay cash prior to your urinalysis test. If you do not pay, you will NOT be tested.

6.

You must bring your current prescription medication every time you test.

7.

You are required to sign in and complete a results fo
6L ~ TF__a_- DD 17-D

ORIGINAL

every time you test. Your sign in number is

309
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MAGISTRATE PROBATION DEPARTMENT
245 3RD AVE. N.
P.O.BOX 126
TWIN FALLS, ID 83303-0126
(208) 736-4230
FAX (208) 736-4232

•

Client ID#

-----------

Citation Date _ _ _ _ _ _ _ _ _ __

NOTICE OF REPORTING DATE

NAME:

)Sr- ye-- r..

CASE: Cd<-l l -

~tlf'<.4oS,

t 4B3t_

You have been sentenced by the court to be monitored by the Twin Falls Magistrate
Probation Department. You will be expected to follow all rules outlined in your probation
agreement in addition to any special requirement outlined by the judge and/or your probation
officer.
Yournextreportdateis:

M~o~ ~ L . te&

€_,, 91~~

FAILURE TO REPORT TO THE PROBATION OFFICE, WITHOUT MAKING PRIOR
ARRANGEMENTS WITH YOUR PROBATION OFFICER WILL RESULT IN A PROBATION
. VIOLATION BEING FILED; YOU WILL THEN BE REQUIRED TO RETURN TO COURT
TO ANSWER FOR THE VIOLATION. PHONE CALLS DO NOT SUFFICE AS A CHECK-IN.

;,cvL .

Bring the following documents to your scheduled appointment: $ S--~ ~iot1 fee~
Court fees [ ]
ANNA slip [ ]
Treatment Slips [ ]
Current Auto Insurance [ ]
Treatment Certificate [ ]
Progress Report [ ]
Evaluation [ ]

~e!J-~

ORIGINAL
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CERTIFICATE OF SERVICE

l hereby certify that on the {ft! day of ~ , 20Jl, l caused to be
served a true and correct copy of the foregoing, by the method indicated below,
and addressed to the following:
Defendant
~.

l-e-M.~v-.C:,

Defense Counsel

Prosecutor

(1..

l_oe8'S

..Qw-h. ·.

y, H:~o--

Magistrate Probation

( ) U.S. Mail
( ) Hand delivered
( ) Faxed

(
(
(
(

) U.S. Mail
) Hand delivered
) Faxed
) Court Folder

( ) U.S. Mail
~ Hand delivered

( ) Faxed
( ) Court Folder

( ) U.S. Mail
Hand delivered
( ) Faxed
( ) Court Folder
~

Probation Officer

ORIGINAL
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CERTIFICATE OF SERVICE

I hereby certify that on the

B_ day of March, 2013, I served a copy of the foregoing Ex

Parte Motion to Revoke Bond and Issue Warrant, thereof into the mail slot for GREG
FULLER located at the District Court Services Office and for delivery on the regular delivery
route made every morning and afternoon to all Courthouse offices receiving mail from the
Prosecutor's Office.

Hoff

Marilouise
Legal Assistant

EX PARTE MOTION FOR AN ORDER TO REVOKE BOND AND ISSUE WARRANT - 2
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, 0,13 TR/CT COURT
1~ilh FALLS CO. IDAHO
FILED

2013 MAR 21 PM 3: 42

w

GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

CLERK

------DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)
)

_________ __

Case No. CR 11-14836

EXPARTEORDERTOREVOKEBOND
AND ISSUE WARRANT
DOB
SSN:

Based upon the State's Ex Parte Motion for an Order to Revoke Bond and Issue Warrant,
and for the reasons set forth therein,
IT IS HEREBY ORDERED that the defendant's Bond is revoked and a Warrant shall be
issued.
Dated this

~/

/,
day

4

of_,1--'JJ/;A,w(,
___·_ _,
7

EX PARTE ORDER TO REVOKE BOND AND ISSUE WARRANT
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CERTIFICATE OF SERVICE
I hereby certify that on the '1,..\ day of __

M~_a_r_u_l\___,, 2013, I served a copy of

the foregoing EXPARTE ORDER TO REVOKE BOND AND ISSUE WARRANT thereof
to the following:

Peter Hatch
Deputy Prosecuting Attorney

[vf

Court Folder

Greg Fuller
Attorney for Defendant

[v('

Court Folder

Twin Falls County Jail

[I/]

Court Folder

Magistrate Probation

[ v('

Court Folder

EX PARTE ORDER TO REVOKE BOND AND ISSUE WARRANT

-2-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.

)
)
)

Case No. CR 11-14836

)

ARREST WARRANT

)
)

BRYANN KRISTINE LEMMONS, )
)

Defendant.
DOB
SSN:

)

I

Extradite: #'o l,'),,,.,,, ·
Bond Amount: -!IPtJ, P/IP, ~
t

I

THIS WARRANT EXPIRES:

--+-/UPMA~~~2t?~---'

2tt!lr

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN OR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT IS CHARGED WITH THE FOLLOWING:
Count I: DELIVERY OF A CONTROLLED SUBSTANCE
(METHAMPHETAMINE), a Felony, J.C.§ 37-2732(a)(l)(A)
Count II: TRAFFICKING IN METHAMPHETAMINE, a Felony,
I.C. §§ 37-2732B(a)(4)(A), 37-2732B(c), 18-204

FURTHERMORE, the Court finds probable cause that the defendant has violated the
tenns of her court compliance in the above-captioned case.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant, BRYANN
KRISTINE LEMMONS, and deliver her into custody to be brought before this Court and dealt
with according to law.
IT IS SO ORDERED.
DATED:

P~·,l ·/'1
r r", ,.. :
l L\ 315
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE S~OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DEPUTY
DISTRICT DIVISION
COURT MINUTES
~ 2C>ll- \.O,~~
CR-2012-0010131
lC..
State of Idaho vs. Bryann Kristine Lemmons ( ~ NotPresent )
Hearing type: Motion to Re-Set Trial
Courtroom: 1
Hearing date: 3/25/2013
Time: 10:15 AM
.
Judge: G. Richard Bevan
Court reporter: Virginia Bailey
Minutes Clert Shelley Bartlett
Defense Attorney: Greg Fuller
Prosecutor: 2~w,r ~tth

/~~t')

\D '• Cf
~
\D ·.s~
__

=!~

/\_:l;:""L
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,-,_
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... DIS THICT COURT
l WlrJ FALLS CO. IDAHO
FILED

;

2013 nAR 25 PM 4: 57
l)

y _ _ _ _ _""-'.~-

CLERX
GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

_ _W..=:....:=---DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
)
)
)
)
)

STATE OF IDAHO,

Plaintiff,

)

vs.

)
BRYANN KRISTINE LEMMONS, )
)
)
Defendant.

Case No. CR 11-14836 and
CR 12-10131

ORDER GRANTING STATE'S
EX PARTE MOTION TO RE-SET
JURY TRIAL

Based upon the State's Ex Parte Motion to Re-Set Jury Trial and good cause appearing,
IT IS HEREBY ORDERED that the Jury Trial set for May 22, 2013, is VACATED and

.,.A~

1he.;:?q

illly of

DATED this

2~

re-set for

2013, at

q: dtJ

o'clock~m .

day of March, 2013.

District Judge

[]ORIGINAL
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

-iLo day of March, 2013, I served a copy of the foregoing

ORDER GRANTING STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL thereof

to the following:

Peter M. Hatch
Deputy Prosecuting Attorney

[vr-

Court Folder

[ ~ Court Folder
Attorney for Defendant

C
~"~()~
Deputy Clerk

318
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Fifth Judicial District
County of Twin Falls - State of Idaho
March 26, 2013 9:07 AM

By_----:~-+-4:+--------=--:-

_u!_L

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)

)
)
)

Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83343
Defendant.
DOB:
DL:

__

)
)

CASE NO: CR-2011-0014836
NOTICE OF HEARING

)
)
)
)
)

_______ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Pretrial Conference Monday, May 20, 2013
11 :00 AM
Judge:
Honorable G. Richard Bevan

Jury Trial
Wednesday, May 29, 2013 09:00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday,
March 26, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Grant Loebs

Mailed_ _

Hand Delivered

Mailed._ _

Box~

Mailed__

Box~

--

Dated: Tuesday, March 26, 2013
Kristina Glascock --Clerk of th District Court
By:
NOTICE OF HEARING
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WAllRANT / SUMMols SERVED
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lVI\H
Print or Type
DATE:

'!v,/r7;,

TIME:

N

~It..(?

-

_)o-e__\

ORIGINATING AGENCY:
~;

lv(_

IN CUSTODY (where)

ls,.vdoecLy,~

3S15t> £.

\5='
?
-~J

W~

fu [le.

4

BONDED: YES_NO_

Cuv..a.~

pL't:.N ~
F){c., Cvw,,A1 ·~~

(!.,)1Ar±:

(w:"J

8 3 3Ll I

~

::ti ,1 u:
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SOCIAL SECURITY#

ARRESTING AGENCY:

CHARGE:

ARRANT

BY---...---~~

DOB:

OFFICER:

2813 l'l I

k._

DEFENDANT:

ADDRESS

D73 <f

CAM

Felony_.,X_Misd. _ _

\

AMOUNT OF BOND$ __;\;._O_-O~c);._o_o_ _ _ _ _ _ _ _ __

RELEASED (O.R.) OWN RECOGNIZANCE YES-NO_
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WHITE - Magistrate Court

YELLOW - Originating Agency

PINK-Jail

TWIN FAI.LS PRINTING

•

•

2013 flAH 22 RP1 10 33
COUiHY S1iERIFF
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
)
)
)
Plaintiff,
)
)
vs.
)
BRYANN KRISTINE LEMMONS, )
)
)
Defendant.
STATE OF IDAHO,

Case No. CR 11-14836

ARREST WARRANT

I

.N'11 l,"»-., ·
Extradite:
Bond Amount: / 1,0, 6'lfP..
t

I

~

THIS WARRANT EXPIRES:

DOB
SSN

, ai,;r

/IAtt&,A 2t?

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN OR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT IS CHARGED WITH THE FOLLOWING:
Count I: DELIVERY OF A CONTROLLED SUBSTANCE
(METHAMPHETAMINE), a Felony, I.C. § 37-2732(a)(l)(A)
Count II: TRAFFICKING IN METHAMPHETAMINE, a Felony,
I.C. §§ 37-2732B(a)(4)(A), 37-2732B(c), 18-204

FURTHERMORE, the Court finds probable cause that the defendant has violated the
terms of her court compliance in the above-captioned case.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant, BRYANN
KRISTINE LEMMONS, and deliver her into custody to be brought before this Court and dealt
with according to law.
IT IS SO ORDERED.

DATED:

P~·J.1 ·/1

JUDO

DO·~'I

•e,

r,,.,-,,,r,,r

'·I':
'
f " \,_.,,i ~ t

'·~

''

r
I..
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Twin Falls County Sheriffs Office
Inmate Screening Report
Inmate No. 119785
Race W

Name LEMMONS, BRYANN KRISTINE

'OlSTRIC'T·couRT
lWIN FALLS CO. IDAHO
FILED

Sex F

Booking No. 201624

DOB

Question:
Answer: Comments:

2013 MAR 26 AM 7: 57

Address

BY---,~-----fiCLERK

Y

3147 N 3500 E KIMBERLY

---....:l1/?'Di,W,..DIEPUTY

What is your age and last four of social security number
Y

3

Where are you employed
N

UNEMPLOYED

How many dependents are currently living with you (number and age)
N

What is your total net monthly income
N

What are your total assets (home. auto's. personal property.checking. savings.funds etc.)
N

How much is your monthly home expense (rent.mortgage.insurance.)
N

How much are your monthly utilities (water.power.gas, telephone)
N

How much is your monthly auto expense (auto, gas, insurance. repair)
N

Do you pay Child Support? How much
N

What is your primary language
N

ENGLISH

How much disposable income is available to you
N

O

Are you requesting the use of a Public Defender to represent you
N

Do you understand that you could be required to reimburse Twin Falls County for the Public Defender service.
N

Under the penalty of perjury do you swear the answers on this statement are true and correct to the best of your knowledge
N

Officer ID
AGC/Jall System

2437

Name FORSGREN. REX

Printed: 03/26/201311 :30:20

Date

03/25/2013 11 :28
322
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

'C-T COURT
rwfllJifF,ttg
0.toAHo

2113 HAR 26 AH 9: 56
BY---

,-~

~
-OFPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-0014836

NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin Falls
County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the

ff"- day of April, 2013, at

_ _,_/__o_:-=w'----- o' clockim., of said day or as soon thereafter as counsel can be heard,
at the Twin Falls County Courthouse, County of Twin Falls, City of Twin Falls, State of

NOTICE OF HEARING - 1

323
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•

•

Idaho, the above-named attorney for the Defendant will call up for disposition by the Court
his Motion to Dismiss.
Counsel requests oral argument at this hearing. Counsel hereby advises the Court,
opposing counsel and the parties of their intention to produce testimony and evidence at the
hearing, and further advises the Court, opposing counsel and the parties of their intention to
cross-examine any witnesses.
DATED This -:2Sday of March, 2013.

B ---=---===---------"""-- --::,;C------=---~-----DANIELS. BROWN
Attorneys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the29" day of March, 2013, I caused
a true and correct copy of the foregoing Notice of Hearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P.O.BoxL
161 Main Avenue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

ClfSTRfCT COURT
TWIN FALLS CO. fDAHO
FILED

2Bl3HAR 26 AH 9: 56
BY----~~
~
CLERK

-------DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836
MOTION FOR
BOND REDUCTION

*****
COMES NOW the defendant, by and through her attorney of record, Fuller Law
Offices, and hereby moves this Court for an Order to reduce the amount of bail fixed in
the above case, upon the grounds that the bail as heretofore fixed is excessive.

MOTION FOR BOND REDUCTION

1

325

•

.

•

This Motion is made and based upon the records, files, and pleadings filed in the
above-entitled matter. This Motion is also brought pursuant to the Eighth and Fourteenth
Amendments to the Constitution of the United States and Rule 46 of the Idaho Criminal
Rules.
DATED This )._S day of March, 2013.

CERTIFICATE OF MAILING
I, the undersigned, hereby certify that on th~Jt-a.ay of March, 2013, a true and
correct copy of the foregoing Motion for Bond Reduction was mailed, United States mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

MOTION FOR BOND REDUCTION

2
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. DISTk1c-t ::;,;,., '•.
TWfN FA'LLS COURT
FILEbO. IDAHO

1013 HAR 2& PH 2: oz

----M!,~~~--

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF ..IIY,
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALL~
MAGISTRATE D I V I S I O N ~ E R K
ARRAIGNMENT ~ s l

Date 3/;x,,/n
Judge r

Time-,#-.::.>L!<....f'------,.-~nter

t'~

----.,.,'-ll.EPUTY

/ i,,,
CaseNo.Cf.l-11-lta~,
/~terpreter_ _ _ _ _ _ _ _ _ _ _Ctrrn #

3

Attorney_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

State ofldaho

VS~,-# a,n J.. emmanf
_----tfnC-C..--'--MYL-'
______________
fC(c/t','n~
m~-.efbC:.m
ft;;.m,ae. {y 2 Cgunf5)
_/
_ Y l D/) [ {)vc.,,,r
--, ._, Abe /:,;.m,'n~,(ColA.rl- llmt2.he
uJ,;,,...f'/,~ce {,,Ja.Jrr(;;..1'1,f)
Attomey

rl

Offense::7ca

}t-1

Or

1

/

~ppeared in person i:::;;i.,Bond
91Serwarrant(s) D to beheld without bond D Agent's warrant DOR release
D To serve _ _ _ _ days per warrant D Walle In Arraignment/Summons D Bond previously posted D Court Compliance program
D Failed to appear D Warrant issued D Forfeit previous bond D Bond _ _ __
D Complaint read
D Probation violation read D Defendant waived r~ading of probation violation
D Rights and penalties given D Rights form signed D Rights and penalties understood

___,,__----10-t-~M
__!,A-,>
_ _ _ _ _ _ _ D to hire

D Defendant waived counsel~vate counsel
D Public defender appointed D Public defender de ·ed

Public defender confirmed/continued

D Plead not guilty
D Plead guilty

DPretrial~-------------------D Court trial_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Jury trial._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Court accepted plea

D
D
D
D

Sentencino-------------------Prelim~-------------------Fugitive (identity) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Arraignment _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Hearing to be set
OPV-admit
OPV-deny

D
D
D
D

Admit/Deny _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Evidentiary _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Disposition _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Status _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Conditions of bond/OR release/probation:

D AGENT'S WARRANT - To be replaced in 72 hours or defendant to be released

D Check in with public defender immediately upon release
D Check in with court compliance officer; Pay costs associated with court compliance

D SCRAM unit authorized

D Court entered no contact order
D Border patrol hold
D To be transported to _ _ _ _ _ _ _ _ _ __

{~

327

•

•

DISTRICT COURT

TWIN FALLS CO. IDAHO
FILED

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P. O.BoxL
161 Main Avenue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

zor 3MAR 27 PH

~= 2 r

BY----.~~
CLERK
_ _ _ _'i(..:...:....__ OEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,

vs.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-0014836

AMENDED
NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin Falls
County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 8th day of April, 2013, at 10:30
o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin Falls

County Courthouse, County of Twin Falls, City of Twin Falls, State of Idaho, the above-

NOTICE OF HEARING - 1

328

•

•

named attorney for the Defendant will call up for disposition by the Court her Motion for
Bond Reduction.
Counsel requests oral argument at this hearing. Counsel hereby advises the Court,
opposing counsel and the parties of their intention to produce testimony and evidence at the
hearing, and further advises the Court, opposing counsel and the parties of their intention to
cross-examine any witnesses.
DATED This

:1/_ day of March, 2013.

Attorneys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on th:}Jlt-day of March, 2013, I caused
a true and correct copy of the foregoing Notice of Hearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2
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'CfflSTRJCT COURT
TWIN FALLS CO fDAHO
F'fLEO.

2013 HAR 28 PH 3:

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

z

J

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.

BRYANN KRISTINE LEMMONS,

)
)
)
)
)
)
)
)
)
)

Case No. CR 11-14836

STATE'S MOTION IN LIMINE

Defendant.
_________
____

COMES NOW, Peter M. Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
pursuant to Idaho Rule of Evidence 801 (d)(2)(E), hereby moves the Court to issue an Order in

Limine regarding the admission of statements made by codefendant SARA BETH HAFFNER in
furtherance of their conspiracy to traffic in methamphetamine. The State requests the court issue
an order allowing the introduction such statements both in in the form of witness testimony and
audio recordings including but not limited to statements that occurred outside of the presence and
without the knowledge of the defendant.
STATE'S MOTION IN LIMINE - 1

!JORIGINAL
330

•

•

Idaho Rule of Evidence 80l(d)(2)(E), provides that a statement is not hearsay if it is a "a
statement by a co-conspirator of a party during the course and in furtherance of the conspiracy."

"In order to be admissible under I.R.E. 80l(d)(2)(E), it is not necessary that the statements were
made in the presence of, or with the knowledge of, the other conspirators." State v. Hoffman,
123 Idaho 638, 642, 851 P.2d 934, 938 (1993). "Idaho law simply requires that there be some
evidence of conspiracy or promise of its production, before the court can admit evidence of
statements made in furtherance of the conspiracy under I.R.E. 801(d)(2)(E)." State v. Jones, 125
Idaho 477, 485, 873 P.2d 122, 130 (1994).
This exception is permitted even where conspiracy is not charged. "[O]nce there is some
evidence of a conspiracy or promise of its production, any statement made by a co-conspirator
during the course of and in furtherance of the conspiracy are admissible. "[I]t makes no
difference whether the declarant or any other partner in crime could actually be tried, convicted
and punished for the crime of conspiracy." Id at 486, 131 citing United States v. Gil, 604 F.2d
546, 549 (7th Cir.1979).
WHEREFORE, the State respectfully requests this honorable court issue an issue an
order allowing the introduction the statements of SARA BETH HAFFNER at trial pursuant to
I.R.E. 801(d)(2)(E).

DATED this .2f1.__ day of March 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S MOTION IN LIMINE -2
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CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of March 2012, I served a true and copy of the
foregoing STATE'S MOTION IN LIMINE to the following by the method(s) indicated.

[]

Greg Fuller, Attorney for Defendant
) \Court Folder
[ ] Facsimile
[ ]U.S. Mail

Marilouise o
Felony Case Assis

STATE'S MOTION IN LIMINE -3

332

•

c~.
~,?ti:t~
FILED

lUh·.)

1013 MAR 29 Pt\ 3: Ol

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

BY------ricLiiEiiRKr-

w_._____OEPUlY

--

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

To:

)
)
)
)
)
)
)
)

CR 11-14836 and
CR 12-10131

NOTICE OF HEARING

)
)

The above-named Defendant, BRYANN KRISTINE LEMMONS, and her Attorney,
Greg Fuller
YOU ARE HEREBY NOTIFIED that on the 8th day of April, 2013, at the hour of

10:30 a.m., or as soon thereafter as counsel can be heard, before the Honorable G. Richard
Bevan, at the Judicial Annex, Twin Falls, Idaho, the Court will call the above-named case for a
hearing regarding the State's Motion in Limine.
DATED this _zfi_ day of March, 2013.

Deputy Prosecuting Attorney
NOTICE OF HEARING - I
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CERTIFICATE OF SERVICE

I hereby certify that on the

Jct

day of March, 2013, I served a copy of the foregoing

NOTICE OF HEARING thereof into the mail slot for GREG FULLER located at the District
Court Services Office and for delivery on the regular delivery route made every morning and
afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

MarilouiseHoff
Legal Assistant

NOTICE OF HEARING - 2
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Date: 4/8/2013

Fifth Judicial District Court - Twin Falls County.

Time: 03:56 PM

•

NO.

Page 1 of 1

Receipt
$

Received of: A-1 Auto Sales

1309295

10.00

Ten and 00/100 Dollars
Case: CR-2011-0014836

Defendant: Lemmons, Bryann Kristine

Amount

Sheriff Fees

10.00

Total:

10.00

Payment Method:
Amount Tendered:

Cash
10.00
By:

Clerk: DENTON
Duplicate

Deputy Cler
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES

CR-2011-0014836 and CR-2012-nl.1!1~"141-_
State of Idaho vs. Bryann Kristine Lemmo
Prese t NotPresent )
Hearing type: Bond Reduction and o I n m Limine
Hearing date: 4/8/2013
Time: 10:30 AM
Courtroom: 1
Judge: G. Richard Bevan
Court reporter: +%-bctnG... ~
Minutes Clerk: Shelley Bartlett
Defense Attorney: Daniel Brown
Prosecutor: ~tlrt.l '1\-o_+,.,,n
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DISTRICT COURT
Fifth Jl.ldlc!al DIGtrlct

County of Twm-Fslla - Sta::S of fdahO

APR - 8 2013

\1' :r}.o fWl.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL D~FtlC'?J5

Clerk

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS DepuffQii
STATE OF IDAHO,
Plaintiff,

vs.
Bryann Kristine Lemmons
Defendant.

______________

)
)
)
Case No. CR-2011-0014836
)
) ORDER REGARDING BOND
) AND SPECIAL CONDITIONS
)
)
)
)

THIS MATIER is before the court [

] on the court's own motion [

~ the

application of the Defendant. Pursuant to I.C.R. 46 and the court's discretion, it is
hereby ORDERED that the Defendant's bond:
~
[ ] reJ)JBin as set
[ ~ reduced to $ ~ Of)() ..,

The Defendant is further ordered to comply with the following terms and
conditions of release pursuant to I.C.R. 46(d) should he/she bond out in the future:
[X]

Defendant will make all court appearances as required.

[X]

Defendant will commit no further jailable law violations.

[X]

Defendant will maintain contact with his/her attorney and provide them
with a current address and telephone number.

[X]

Defendant will comply with all requirements of the Court Compliance
Program and remain current on all fees required for his/her participation.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 1
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[

]

Defendant will submit, at his/her expense, to no less than two UA's each
week [

] through Twin Falls County's Court Compliance program

OR

] through another approved means.

[

[

]

Defendant will submit to daily Breathalyzer testing.

[

]

Defendant will be required to wear an ankle monitor.

[

]

Defendant will be employed at _ _ _ _ _ _ _ _ _ _ _ _ __

[

]

Defendant will reside at _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

[

]

Defendant will have a daily curfew at _ _ _ _ _ p.m.

[X]

Defendant agrees to return to Idaho at any time he/she is directed to by
the state of Idaho or the receiving state. Defendant knows that he/she
may have a constitutional right to insist that the state of Idaho extradite
him/her from the receiving state or any other state where he/she may be
found. This is commonly called the right to extradition. But defendant
also understands and acknowledges that he/she has agreed to return to
Idaho when ordered to do so either by the state of Idaho or the receiving
state. Therefore, the defendant agrees that he/she will not resist or fight
any effort by any state to return him/her to Idaho and AGREES TO
WAIVE ANY RIGHT HE/SHE MAY HAVE TO EXTRADITION.
DEFENDANT WAIVES THIS FREELY, VOLUNTARILY AND
INTELLIGENTLY.

[ 1
[ 1
[ 1
[ ]

[ 1
[
[
[
[
[

]
]
]
]
]

[

]

[

]

Defendant is required to sign up with the Court Compliance Program
within one (1) hour of release from custody. The Court Compliance
Office is located at 245 3rd Ave. N., Twin Falls, Idaho.
Defendant is required to check in with Probation and Parole within
one (1) hour of release.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 2
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A violation of any terms of this order, as established by affidavit, will
be sufficient, on its face, for the court to revoke this order and reinstate
bond at a higher amount without a hearing.

IT IS SO ORDERED
DATED This

_i_

day of A

. RICHARD BEVAN
District Judge

NOTICE

Any failure to comply with this order or with the requirements of the Court
Compliance Program may result in the revocation of any order of release (whether or
not such release was secured by bond, cash or other collateral or upon the Defendant's
own recognizance) and the issuance, without notice, of a bench warrant for Defendant's
immediate arrest. By acknowledging his or her receipt of this order, Defendant
specifically accepts this condition of release and waives all right to: his or her 1) notice
of violating the conditions of release on bail, and 2) any bail revocation hearing.
BY SIGNING BELOW I HEREBY ACKNOWLEDGE AND AGREE TO BE BOUND BY
ALL TERMS OF THE COURT'S ORDER AND ANY TERMS SPECIFIED BY THE
COURT COMPLIANCE PROGRAM.

Accepted:

~~

DEFEANT

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 3
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•
CERTIFICATE OF SERVICE

I hereby certify that on the

\0

day of April 2013, I caused to be served a

true and correct copy of the foregoing, by the method indicated below, and addressed
to the following:

Grant Loebs
P.O. Box 126
Twin Falls ID 83303-0126

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
( L-(' Court Folder

Greg J Fuller
PO Box L
Twin Falls ID 83303

( )
( )
( )
( .){'

Court Compliance Officer
P.O. Box 126
Twin Falls, Idaho 83303-0126

U.S. Mail
Hand Delivered
Faxed
Court Folder

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
(VJ Court Folder

(
(
(
(

)
)
)
)

U.S. Mail
Hand Delivered
Faxed
Court Folder

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 4
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Twin Falls County
.ii._
Court Com.nee Program Agreement m Lieu otWarceration
Name: ~ya.->'\

~~s

Address3t<iR U·

3SDO~-

~"'a~ ,'.Lt>

DOB

C2.,tl- /4'o~fo j ~ r--- 1O1.3 b1sTRICT COURT"
Phone:(:Jcto)'-f;Jo - d.6<oo
J WIN
IDAHO
Case:

Date:

F}1tib0.

f1/d0i3

20f3APR 10

•

THIS AGREEMENT IS BEING UTILIZED BY ORDER OF THE BELOW SIGNED MAGISTRATE/DISTRICT fi1o6~R
THE RELEASE OF THE ABOVE NAMED ADULT.
BY

-----~~~""""'
~
CJltffflllS.

A.

I, THE ABOVE NAMED ADULT WILL ABIDE BY ALL OF THE RULES AND REGULATim
AGREEMENT AS LISTED BELOW, AS WELL AS ALL CITY, COUNTY, STATE AND FEDERAL
S.

M.

RULEs AND REGULATIONS: "INITIALS" INDICATES APPLICABLE TO DEFENDANT.

@1_2.

BQ.4.

To report to the Magistrate Probatioo Office as directeq,

Ms.
ffi.

//Jio.
/pf_ll.

l[fi2.

I'

Do not consume and/or have in your possession alcoholic beverages and/or illegal controlled substances or be where they are
present. I shall not use or possess any prescription medication unless lawfully prescribed by a licensed physician. Further I shall
not use or possess any synthetic drug/cannabinoid substance or any synthetic mood/mind altering legal or illegal substance. I
will submit to alcohol/drug testing as required by the Court and/or Court Compliance Probation Officer.
Curfew shall be _k_p.m. weekdays and _b_J).m. weekends.

pjb.

fpu·r,-

House Arrest-Electronic Monitoring. No privileges, I agree to remain at my residence at all times, except for specific times
approved by the Court Compliance Probation Officer to fulfill my school, employment, and other required conditions of my
release to the community.

~-

{JQs.
{!;Q6.

-

Unl.e~s. ~ / ~

- Au 1> ev-.. +,,~

To appear at all court hearings when advised to do so, and maintain contact with my attorney.
To be employed full-time or actively seeking full-time employment.
To notify the Court Compliance Probation Officer immediately of any change of address, telephone, or employment.
Pay all costs and fees associated with the Court Compliance Program.
Community Checks: I agree and consent to comply with all address verification checks at any time, any place or any location.
I also agree and consent to allow verification of my compliance with all court orders.
All requests to leave the state of Idaho shall be approved by the court in writing and submitted to the Court Compliance
Probation Officer prior to leaving the state.
No Contact with the following persons:
Fees ordered by Court:

,d• ?}L

16t1ou)V\ ~

_Electronic Monitoring
_Modified House Arrest
~Drug Testing

ill

C-Ar

Al ~IAn I

L)Sg½

$10 per day
per day
$15 each lab test
$7 each field test
each breathalyzer test

I THE ABOVE NAMED DEFENDANT, SHOW BY MY SIGNATURE BELOW THAT I HAVE READ AND UNDERSTAND THIS
AGREEMENT, AND PROMISE TO ABIDE BY THIS AGREEMENT. I THE ABOVE NAMED DEFENDANT UNDERSTAND
THAT IF I VIOLATE ANY PORTION OF THIS AGREEMENT IT MAY BE REVOKED AND I MAY BE SUBJECT TO ISSUANCE,
WITHOUT NOTICE, OF A BENCH WARRANT, AND I MAY BE DETAINED UNTIL FURTHER PROCEEDINGS CAN BE
ESTABLISHED.

White - Court Copy • Yellow - File copy • Pink - Defendant Copy
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Fifth Judicial District
County of Twin Falls - State of Idaho

April 10, 2013 3:32 PM
By_ _ _-=-------

So

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.

)
)

vs.

)

CASE NO: CR-2011-0014836

)

)
)
)
)

Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83343
Defendant.

NOTICE OF HEARING

)
)

DOB:
DL:

__________ ))

__

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Status Wednesday, May 01, 2013 09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Wednesday,
April 10, 2013.

Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.
Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller

Mailed__

Hand Delivered _ _

Mailed

Box~

Mailed_ _

Box

--

PO Box L
Twin Falls ID 83303
Prosecutor:

Grant Loebs

v"

Dated: Wednesday. April 10, 2013
District Court
Kristina Glascock --Clerk oft

By:
NOTICE OF HEARING
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN-.b.b~ ~

2013

\\"·°"~~

CASE# CR-2011-0014836
DATE 5/1/2013
TIME 09:30 AM
CD
\0:~

JUDGE
BEVAN
CLERK
S.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM ------'1_ _ __
STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
·1- Drug-Trafficl<ing in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Traffickinq in Metllamphetamine or Amphetamine (28 grams to Less Than 200 grams)

[ ] ARRAIGNMENT

[ X] STATUS

[ ] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

APPEARJ-~ilC.:.ES:
[\{Defendant

[""fbef Counse1

Pr ~ Sl.........
~
[.(Prosecutor P-e..,bu l ~
_ne,;::~
~
~~V1~_ _ _ _ _ [ ] Other _ _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is in-Formed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant lr1dicated that he/she understands rights and penalties
[ ] Waivec~ readi:ig of the "Information" [ ] Name verified
[ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
Sta(e'~ Attorney: _ _ _ _ _ _ _ _ __
----~#of days for trial
Pre-Trial
______
Jury Trial _ _ _ _ _ _ _ _ __
o,scovery CuwL' _ _ _ _ _ _ _ _ _ __ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY -0,f GUilTY PLEA.: [ ] Defendant duly swam in and questioned by the Court
Charge Amenaed to _ _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counis to 013 :Afmissad _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Update,; PSR
i ] Psychosexual Eval [ ] Domestic Violence Eval
l ] Other Eval _ _ _ _ __
Status Date _ _ _ _ _ _ _ _ _ _ __
[ ] Drug Court recommended

BOi~u lif:ARIN1G:
L ] Counsel addressed the Court
[ ] Bond re-set to _ _ _ _ _ _ _ _ __
[ ] Released or1 own recognizance [ ] Bond remains as set
Conc11r:cm: 1.'1' f<.e,ease: [ ] Ccurt Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ J R,:1sicle s.t ___
[ ] __ Random UAs per week
Other·~n__ -

Do
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OFT~~~ l ~
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FA~~~~
, "~ . .
CASE# CR-2011-0014836
DATE 5/20/2013
TIME 11 :00 AM
CD
U·-~

JUDGE
BEVAN
CLERK
S.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1
STATE OF IDAHO,

vs.
BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
CHARGES:
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)

[ ] ARRAIGNMENT ·

APPEARANCES:
[v(pefendant
["]Def. Counsel

[ ] STATUS

[ ] ENTRY OF PLEA

Prt,s~

DaAiel BrsmnGttg ~

[ ] BOND

[ X] PRETRIAL CONFERENCE

[\(Prosecutor
~:e)cq:: ~
[ ) Other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[
[
[
[

] Defendant is informed of the charges against him/her and all legal rights including the right to representation
] Defendant is advised of the effect of a guilty plea and the maximum penalties
] Defendant indicated that he/she understands rights and penalties
] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed

[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court

Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed
[ ] Enters plea knowingly, freely and voluntarily [ ) Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ) 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ) Domestic Violence Eval
[ ] Other Eval _·_ _ _ __
[ ] Drug Court recommended Status Date _ _ _ _ _ _ _ _ _ __

----------------

BOND HEARING:

[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ) __ Random UAs per week
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,

vs.
BRYANN LEMMONS,

)
)
)
)
)
)
)

)
)
_ _ _ _ _ _ _ _ _ _)

Case No. CR-2011-14836
CR-2012-10131

PRETRIAL CONFERENCE
MEMORANDUM PURSUANT TO

I.C.R.18

Defendant.

These two consolidated cases came before the court for final pretrial conference on
Monday, May 20, 2013. The State was represented by Peter Hatch; the Defendant was present
and was represented by Greg Fuller.
Based upon the conference, the following matters were discussed and are hereby
ORDERED by the court. The following constitutes the court's pretrial memorandum. of items
agreed upon and ordered pursuant to Rule 18 of the Idaho Criminal Rules.

PRETRIAL CONFERENCE MEMORANDUM

1

345

<"'

1.

JURY TRIAL. Jury trial in this case will commence on Wednesday, May 29,

2013 at 8:30 a.m. The court has reserved two (2) days for trial. The trial will run from 8:30

a.m. to noon, and from 1:30 p.m. to 4:45 p.m. each day. The final day schedule may be adjusted
depending upon the status of the case. This case will be tried in Courtroom #2, with the
Honorable Randy J. Stoker presiding.

2.

ADDITIONAL JUROR. One additional juror may be selected for this trial. The

additional juror will be chosen by lot at the conclusion of the parties' closing arguments, using
the jury wheel. The jury will be comprised of twelve (12) persons, with the additional juror not
taking part in deliberations.
3.

JURY SELECTION AND VOIR DIRE: The struck jury selection method will

be utilized pursuant to I.C.R. 24(e), with the final thirteen jurors being seated in the order they
are seated in the panel as a whole prior to the exercise of any peremptory challenges. All jurors
will be numbered and seated in the gallery, with counsel and the defendant seated on the
"opposite" side of counsel table facing the gallery. Counsel will be allowed to stand and move
about their side of the table if necessary to see prospective jurors. A list of the names and
selected information concerning prospective jurors can be obtained from Jerry Woolley, Twin
Falls County Jury Commissioner, P.O. Box 126, Twin Falls, Idaho 83303 (phone: 208-7364136) approximately one week before trial. The Court will conduct brief initial voir dire
examination designed to confirm that all summoned jurors are qualified to serve, and cannot be
disqualified for obvious bias. Thereafter, the Plaintiff will voir dire the entire jury panel,
followed by the Defendant. Challenges for cause may be made at any time while examining a
prospective juror, but in no event later than the conclusion of questioning of the challenged juror.
Unless otherwise ordered, the parties will not be subject to any fixed or arbitrary time limit for

PRETRIAL CONFERENCE MEMORANDUM
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voir dire, provided, however, that the Court may, in its discretion, limit or terminate voir dire
which is excessive, repetitious, unreasonable, or argwnentative.
4.

PEREMPTORY CHALLENGES. Pursuant to I.C.R. 24(c), each side will have

ten (10) peremptory challenges, plus one additional challenge if an alternate juror is chosen, for a
total of eleven (11 ).
5.

ASSIGNMENT OF JUROR NUMBERS. Pursuant to the parties' agreement

and this court's order,juror numbers will be assigned at random, through the use of the
computerized jury wheel before trial. The jury commissioner will provide the juror list to
counsel in advance of the trial.
6.

JUROR NOTEBOOKS. The court will utilize juror notebooks pursuant to

I.C.R. 24.1. The notebooks will contain the instructions of the court. The notebooks will also
contain blank paper for juror notes.
7.

JUROR QUESTIONS. Given the limited time scheduled for the trial of this

case, the court will not allow the jury to pose questions in this matter.
8.

EXHIBITS AND EXHIBIT LISTS. When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party's exhibits has been propounded, not less
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit
list in the form attached to this order (Exh. 1 attached) together with one complete, duplicate
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to

PRETRIAL CONFERENCE MEMORANDUM
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counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. The Plaintiff shall identify exhibits
beginning with number "l," and the Defendant shall utilize exhibits beginning with letter "A."
9.

JURY INSTRUCTIONS: Jury instructions and verdict forms requested by a

party shall be prepared in conformity with I.C.R. 30(b), and shall be filed with the Clerk (with
copies to Chambers) at least five (5) days before trial. Counsel shall also file the proposed jury
instructions on computer disc for easy access by the court. Instructions may be filed
electronically if counsel desire; the court is able to use instructions in the format of JI-Plus if
counsel have the program available. Requested instructions not timely submitted may not be
included in the court's preliminary or final charge. Parties may submit additional or
supplemental instructions to address unforeseen issues or disputes arising during trial. To the
extent possible, proposed instructions and verdict forms shall be printed in 12-point, "Times
New Roman" typeface like that contained in this order. The Court has prepared "stock"
instructions, copies of which can be obtained upon request. The parties may, but are not required
to submit additional stock instructions.
IT IS SO ORDERED.
Dated this

efJ.tJ day of May, 2013.

District Judge

PRETRIAL CONFERENCE MEMORANDUM
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CERTIFICATE OF SERVICE

I hereby certify that on the "2-\ day of

~

, 2013, I caused to be

served a true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Peter Hatch
Deputy
Twin Falls County Prosecutor

() U.S. Mail
( ) Hand delivered
( ) Faxed
(\.(Court Folder

Dan Brown
Fuller Law Offices
P.O.BoxL
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( '-{'Court Folder

Jerry Woolley
Jury Commissioner
Twin Falls County

( )U.S.Mail
( 0fand delivered
( ) Faxed
( ) Court Folder

Clerk
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_______, DISTRICT JUDGE

EXHIBIT LIST
CASE NO. - - - - - - - -

_ _ _ _ ___, DEPUTY CLERK

_______, COURT REPORTER
CASE: - - - - - - - - - - -

NO

DATE:

vs.

DESCRIPTION

PRETRIAL CONFERENCE MEMORANDUM

DATE

6

ID

OFFD

OBJ

ADMIT

350

(i,.
,
.
twlff

•

l

Greg J. Fuller
.Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

Wfl~ftA.;,,
FILEo·• ..,

. 2813 NAY 22 Pit 3: It I
ev.___-=~-

caR

CLERK ,

----~-,0£PUTV

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-20:la-10131
DEFENDANT'S
WITNESS AND
EXHIBIT LIST

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Witness and Exhibit List:
Brad Christopherson
208-539-3000
James Lynn Edwards
208-420-9123
208-735-2300
DEFENDANT'S WITNESS AND EXHIBIT LIST - 1
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ii

TimRoholt
208-404-0139

•

Dana Peterson
Detective Jerod Sweesy
Detective Tyler Barrett
Detective Sean Walker
Detective S. Ward
Detective C. Katona
Idaho State Police
218 W. Yakima
Jerome, ID 83338
Morgan Case
Twin Falls County Sheriffs Office
Twin Falls, ID 83301
Matthew Gonzalez
RonFustos
Twin Falls Police Department
356 3rd Avenue East
Twin Falls, ID 83301
CI#86
Sara Haffner
c/o Idaho Department of Correction
Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642
Bryann Lemmons
c/o Fuller Law Offices
P. O.BoxL
Twin Falls, ID 83303
208-734-1602
Defendant intends to utilize as exhibits in this matter any and all documents
and/or other items produced in discovery in this matter as well as those exhibits listed in
DEFENDANT'S WITNESS AND EXHIBIT LIST - 2
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the State's Exhibit List, as well as a copy of the transcript of the Preliminary Hearing
conducted March 30, 2012.
Defendant reserves the right to supplement the above and foregoing witness and
exhibit list and further reserves the right to call any and all witnesses provided in
discovery in this matter as well as use any and all evidence provided in discovery in this
matter and/or utilized by the State.
DATED This 1.,2. day of May, 2013.
FULLER LAW OFFICES

DANIEL S. BROWN
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on ~ a y of May, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

DEFENDANT'S WITNESS AND EXHIBIT LIST - 3
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DISTRICT COURT

Plfth Judicial District

County of '!win Falla• State Of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

MAY 28 2013

eyA

Judge: Randy J. Stoker

Clelk

Courtroom # 2..

Deputy Clelk

Clerk: Oorothy McM, 1llenlht~~)?)<-<-~
Reporter: Sabrina V..sque~

k) ~~

THE STATE OF IDAHO,

)
)
)
)
)
)
)
)

Plaintiff.
Vs

6,'f-1~'
Defendant.
State:

K,~

1-11/<8'?.>k,) i-:J-ltV3/

/:Jgf;.3

DATE°6

Defendant (

Defense:~~

Hearing:

Case No. CR/

TIME:

3/-5D

Other.

~A.-

Cust~dy Status ( . ) __

Court Minutes

/

f'-""'.J-

),,,,Jj/

\

f11~ ~~
V

Name verified ( ) Public Defender Appointed/Confirmed ( ) Rights given ( )
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DISTRICT COURT

,,!~

District
__,., Of Ju.dlclal
1\Vlil Falla •Stala,,,
Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)

Plaintiff,

)
)

V.

)
)

BRYANN KRISTINE LEMMONS,

)
)

Defendant.

______ ____

CASE NO. CR 2011-14836
CR 2012-10131

PRELIMINARY JURY
INSTRUCTIONS

)
)
)

MEMBERS OF THE JURY: I will now give you the Preliminary Instructions in this
case. Individual copies of these Preliminary Instructions are being provided to each of
you. These copies are yours to use, and you may highlight or make notes upon them as
you wish. However, I do need these returned to the court at the end of the trial. Once
the evidence is fully presented, I will give you the Final Instructions in this case. Those
Final Instructions, together, with these Preliminary Jury Instructions will control your
deliberations.

e,,

(/.µ.,,.__,,,--</

z ~ ;, 1

~}d
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INSTRUCTION NO. 1

•

Now that you have been sworn as jurors to try this case, I want to go over with
you what will be happening. I will describe how the trial will be conducted and what we
will be doing. At the end of the trial, I will give you more detailed guidance on how you
are to reach your decision.
Because the State has the burden of proof, it goes first. After the State's opening
statement, the Defense may make an opening statement, or may wait until the State
has presented its case.
The State will offer evidence that it says will support the charge(s) against the
Defendant. The Defense may then present evidence, but is not required to do so. If the
Defense does present evidence, the State may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the
law. After you have heard the instructions, the State and the Defense will each be given
time for closing arguments. In their closing arguments, they will summarize the evidence
to help you understand how it relates to the law. Just as the opening statements are not
evidence, neither are the closing arguments. After the closing arguments, you will leave
the courtroom together to make your decision. During your deliberations, you will have
with you my instructions, the exhibits admitted into evidence and any notes taken by you
in court.

357
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INSTRUCTION NO. 2

•

Your duties are to determine the facts, to apply the law set forth in my
instructions to those facts, and in this way to decide the case. In so doing, you must
follow my instructions regardless of your own opinion of what the law is or should be, or
what either side may state the law to be. You must consider them as a whole, not
picking out one and disregarding others. The order in which the instructions are given
has no significance as to their relative importance. The law requires that your decision
be made solely upon the evidence before you. Neither sympathy nor prejudice should
influence you in your deliberations. Faithful performance by you of these duties is vital to
the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and
received, and any stipulated or admitted facts. The production of evidence in court is
governed by rules of law. At times during the trial, an objection may be made to a
question asked a witness, or to a witness' answer, or to an exhibit. This simply means
that I am being asked to decide a particular rule of law. Arguments on the admissibility
of evidence are designed to aid the Court and are not to be considered by you nor affect
your deliberations. If I sustain an objection to a question or to an exhibit, the witness
may not answer the question or the exhibit may not be considered. Do not attempt to
guess what the answer might have been or what the exhibit might have shown.
Similarly, if I tell you not to consider a particular statement or exhibit you should put it
out of your mind, and not refer to it or rely on it in your later deliberations.
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During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I will
excuse you from the courtroom so that you can be comfortable while we work out any
problems. You are not to speculate about any such discussions. They are necessary
from time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring
with you to this courtroom all of the experience and background of your lives. In your
everyday affairs you determine for yourselves whom you believe, what you believe, and
how much weight you attach to what you are told. The same considerations that you
use in your everyday dealings in making these decisions are the considerations which
you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your role is to think about the
testimony of each witness you heard and decide how much you believe of what the
witness had to say.
A witness who has special knowledge in a particular matter may give an opinion
on that matter. In determining the weight to be given such opinion, you should consider
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the qualifications and credibility of the witness and the reasons given for the opinion.
You are not bound by such opinion. Give it the weight, if any, to which you deem it
entitled.

360
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INSTRUCTION NO. 3

•

If during the trial I may say or do anything which suggests to you that I am
inclined to favor the claims or position of any party, you will not permit yourself to be
influenced by any such suggestion. I will not express nor intend to express, nor will I
intend to intimate, any opinion as to which witnesses are or are not worthy of belief;
what facts are or are not established; or what inferences should be drawn from the
evidence. If any expression of mine seems to indicate an opinion relating to any of these
matters, I instruct you to disregard it.
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INSTRUCTION NO. 4

•

Under our law and system of justice, the defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove [his] [her] innocence,
nor does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on reason
and common sense. It may arise from a careful and impartial consideration of all the
evidence, or from lack of evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find the defendant not guilty.
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INSTRUCTION NO. 5

•

Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the Defendant guilty, it will be my duty
to determine the appropriate penalty or punishment.
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INSTRUCTION NO. 6

•

If you wish, you may take notes to help you remember what witnesses said. If
you do take notes, please keep them to yourself until you and your fellow jurors go to
the jury room to decide the case. You should not let note-taking distract you so that you
do not hear other answers by witnesses. When you leave at night, please leave your
notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said
and not be overly influenced by the notes of other jurors. In addition, you cannot assign
to one person the duty of taking notes for all of you.
If you wish to take notes, and you have not yet been provided with a notebook
and pencil, please advise the bailiff.
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INSTRUCTION NO. 7

•

It is important that as jurors and officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
Do not discuss this case during the trial with anyone, including any of the
attorneys, parties, witnesses, your friends, or members of your family. "No discussion"
also means no emailing, text messaging, tweeting, blogging, posting to electronic
bulletin boards, and any other form of communication, electronic or otherwise.
Do not discuss this case with other jurors until you begin your deliberations at the
end of the trial. Do not attempt to decide the case until you begin your deliberations.
I will give you some form of this instruction every time we take a break. I do that
not to insult you or because I don't think you are paying attention, but because
experience has shown this is one of the hardest instructions for jurors to follow. I know
of no other situation in our culture where we ask strangers to sit together watching and
listening to something, then go into a little room together and not talk about the one
thing they have in common: what they just watched together.
There are at least two reasons for this rule. The first is to help you keep an open
mind. When you talk about things, you start to make decisions about them and it is
extremely important that you not make any decisions about this case until you have
heard all the evidence and all the rules for making your decisions, and you won't have
that until the very end of the trial. The second reason for the rule is that we want all of
you working together on this decision when you deliberate. If you have conversations in
groups of two or three during the trial, you won't remember to repeat all of your thoughts
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and observations for the rest of your fellow jurors when you deliberate at the end of the
trial.
Ignore any attempted improper communication. If any person tries to talk to you
about this case, tell that person that you cannot discuss the case because you are a
juror. If that person persists, simply walk away and report the incident to the bailiff.

Do not make any independent personal investigations into any facts or locations
connected with this case. Do not look up any information from any source, including the
Internet. Do not communicate any private or special knowledge about any of the facts
of this case to your fellow jurors. Do not read or listen to any news reports about this
case or about anyone involved in this case, whether those reports are in newspapers or
the Internet, or on radio or television.
In our daily lives we may be used to looking for information on-line and to
"Google" something as a matter of routine. Also, in a trial it can be very tempting for
jurors to do their own research to make sure they are making the correct decision. You
must resist that temptation for our system of justice to work as it should. I specifically
instruct that you must decide the case only on the evidence received here in court. If
you communicate with anyone about the case or do outside research during the trial it
could cause us to have to start the trial over with new jurors and you could be held in
contempt of court.
While you are actually deliberating in the jury room, the bailiff will confiscate all
cell phones and other means of electronic communications. Should you need to
communicate with me or anyone else during the deliberations, please notify the bailiff.
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INSTRUCTION NO. 8

•

It is highly probable that during the course of this trial, it will be necessary for me
to excuse you and ask that you wait in the jury room while counsel for the parties and I
discuss and try to resolve disputes over the admissibility of evidence, the propriety of
proposed jury instructions, or other important legal issues that may affect the trial. On
occasion, I may declare an early recess, or have you come in later than normal in order
not to keep you waiting while we do this.
Let me assure you that while you are waiting, we are working. Let me also assure
you that both the attorneys and I know that your time is valuable, and understand that
delays which keep you waiting can be frustrating. Both they and I will do everything
reasonably possible to expedite the presentation of evidence so that you can complete
your duties and return to your normal lives as soon as possible. I know that you
understand that these proceedings are extremely important to the parties, and your
patience will help ensure that the final outcome is just and legally correct.
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ORIGINtL
Greg J. Fuller.
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P.O.BoxL ·
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

DISTRICT COURT

Fifth Judicial Distrfct

County of 'twin Fallll •stata Of~

'3:;;J ~

MAY so 2013

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH ruDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)

Case No. CR-2011-14836 and
CR-2012-10131

)
)
)
)
)

DEFENDANT'S
SUPPLEMENTA L
JURY INSTRUCTION

)
)

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Supplemental Jury Instruction.
DATED This

~0 day of May, 2013.

Attorney for Defendant
DEFENDANT'S SUPPLEMENTA L JURY INSTRUCTION - 1
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INSTRUCTION NO. _ __

You have heard testimony that_, a witness, has received compensation from
the government in connection with this case. You should examine _'s testimony with
greater caution than that of ordinary witnesses. In evaluating that testimony, you should
consider the extent to which it may have been influenced by the receipt of compensation
from the government.

DEFENDANT'S SUPPLEMENTAL JURY INSTRUCTION - 2
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CERTIFICATE OF HAND-DELIVERY

I, the undersigned, do hereby certify that on the X}iay of May, 2013, a true and
correct copy of the foregoing was hand-delivered to the following:
Peter Hatch
Twin Falls County Deputy Prosecutor
Twin Falls County Courthouse
Twin Falls, ID 83301

DEFENDANT'S SUPPLEMENTAL JURY INSTRUCTION - 3
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DISTRICT COURT

Fifth Judicial District

County ci/ Twin Fslls. State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

State of Idaho,

)

Plaintiff

)
)

Case No. CR-2011-0014836 and
CR-2012-0010131

)
)
)
)
)

ORDER RETURNING
PROPERTY TO
INVESTIGATING IAW
ENFORCEMENT AGENCY

vs.
Bryann Kristine Lemmons
Defendant(s).

IT IS HEREBY ORDERED that the following exhibit(s) or items be returned to
the investigating law enforcement agency in the above-entitled matter for safekeeping.

IT IS FURTHE R ORDERED that the investigating law enforcement agency shall
keep these items until the clerk gives the 10 day written Notice of Intent to Destroy
Exhibits to all parties.

IT IS FURTHE R ORDERED that if the defendant is sentenced to life

ORDER RETURNING PROPERTY -
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imprisonment or death, the exhibits must be kept by the investigating law enforcement
agency until further order of this court.

Exhibit#

1
3

Description
(Bag of crystals in baggie)
(Bag of crystals in baggie)

DATED this 30th day of May, 2013.

c: Prosecuting Attorney
Defense Attorney
Arresting Agency
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DISTRICT COURT
District
_..,,.¥ Judicial
'lwfn Falla-State or lcfalio

&~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TH
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT COURT
COURT MINUTES
CR-2011-Q014836 / CR-2012-10131
State of Idaho vs. Bryann Kristine Lemmons
Hearing type: Jury Trial
Hearing date: 5/29/2013-5/30/2013
Time: 8:30 am
Judge: Randy J. Stoker
Courtroom: 2
Court reporter: Tracy Barksdale
Minutes Clerk: Angela L Aguirre
Prosecutor: Peter Hatch
Defense Attorney: Dan Brown
MAY 29, 2013- DAY 1
(843) The State of Idaho appeared through, Peter Hatch, the defendant appeared in
person and with counsel, Dan Brown, this being the time and place for Jury Trial in the
above entitled action. (845) The Court introduced parties and Court personnel. (848)
The prospective panel was sworn for voir dire. (848) The Court reviewed the absent
jurors with counsel. (850) Late Juror was sworn for voir dire. (850) The Court
questioned the prospective jurors. (855) Late Jurors were sworn for voir dire. (856) The
Court read information to the prospective jurors. The Court continued to question the
prospective jurors. (925) Mr. Hatch began voir dire. (939) Mr. Hatch requested potential
juror be excused for cause. (940) Potential juror was excused for cause. (941) Mr.
Hatch requested potential juror be excused for cause. (942) Potential juror was excused
for cause. (950) Mr. Hatch requested potential juror be excused for cause. Potential
juror was excused for cause. (1024) The Jury was admonished and court recessed.
(1043) Court reconvened. The State passed the panel for cause. (1043) Mr. Brown
began voir dire. (1049) Mr. Brown requested potential juror be excused for cause.
Potential juror was excused for cause. (1052) Mr. Brown requested potential juror be
excused for cause. (1052) Mr. Hatch questioned potential juror. (1053) The Court
questioned the potential juror. (1054) Potential juror was excused for cause. (1055) Mr.
Brown requested potential juror be excused for cause. (1056) Potential juror remained
on panel. (1106) Mr. Brown passed the panel for cause. (1106) Court recessed to
question selected potential jurors in private with counsel.
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(1113) Court reconvened. (1114) Peremptory challenges were held. (1132) The panel
was selected and sworn. (1134) The remaining perspective jurors were excused. The
Jury was admonished and excused. (1139) The Court discussed the preliminary
instructions with counsel. (1139) Court recessed.
(1149) Court reconvened and the Jury was returned to courtroom. (1150) The Court
read preliminary jury instructions to the Jury. (1203) The Jury was admonished and
excused. (1204) The Court gave facts and findings on the Motion in Limine that was
heard by the Court on May 28, 2013. The Court will allow evidence from State's exhibit
10 and 11 submitted yesterday. (1216) Mr. Hatch responded. (1216) Mr. Brown
responded. (1217) Mr. Hatch responded further. (1220) Mr. Brown moved to omit idle
"chit chat" from audio. (1221) Mr. Hatch responded. (1222) Mr. Brown moved to exclude
witnesses. Witnesses were excluded. (1223) Court recessed.
(131) Court reconvened and the Jury was returned to courtroom. (132) Mr. Hatch
presented opening statement. (139) Mr. Brown presented opening statement. (143) Mr.
Hatch called Jerad Sweesy and he was sworn. Mr. Hatch examined the witness. (155)
Witness identified State's exhibit 6. (156) Witness identified State's exhibit 7. (156)
State's exhibits 6 (Photo) and 7 (Photo) were admitted. (202) Witness identified State's
exhibit 1. (205) Witness identified State's exhibit 12. (211) Witness identified State's
exhibit 8. (212) Witness identified State's exhibit 9 ..(213) State's exhibits 8 (Photo) and
9 (Photo) were admitted. (214) Witness identified State's exhibit 3. Mr. Hatch moved to
admit State's exhibits 1 and 3. (216) Mr. Brown questioned the witness on objection to
admission of State's exhibit 3. (217) State's exhibits 1 and 3 were not admitted. (218)
Mr. Brown cross-examined the witness. (231) Mr. Hatch examined the witness on redirect examination. (235) Mr. Brown questioned the witness on re-cross examination.
(235) Mr. Hatch questioned the witness on re-re-direct examination. (236) Witness was
excused but subject to recall. (237) The Jury was admonished and court recessed.
(304) Court reconvened. Mr. Brown renewed motion to exclude idle "chit chat" from
audio, irrelevant information and consumption on audio. (309) The Court will not rule on
objection as audio exhibit has not been offered. (309) The Jury was returned to
courtroom. (310) Mr. Hatch called George Borrayo and he was sworn. (312) Mr. Hatch
examined the witness. (318) Mr. Hatch moved to admit State's exhibit 12. Mr. Brown
obje_cted. (319) The Jury was admonished and excused. (319) Mr. Brown presented
objection to State's exhibit 12. (320) Mr. Hatch responded. (322) Mr. Brown presented
additional objection and moved for a mistrial. (323) Mr. Hatch responded. (325) The
Court gave facts and findings. Court sustained the objection and will not admit the audio
recording or declare a mistrial. (331) Mr. Hatch responded. Mr. Brown responded. (332)
The Jury was returned to courtroom. (333) Mr. Hatch continued to examine the witness.
(358) Mr. Brown cross-examined the witness. (416) Mr. Brown marked Defendant's
exhibit A. (417) Witness identified Defendant's exhibit A. (423) Mr. Brown marked
Defendant's exhibit B. (424) Witness identified Defendant's exhibit B. {428) Witness was
excused. (428) Mr. Hatch called Heather Campbell and she was sworn. Mr. Hatch
examined the witness. (434) Witness identified State's exhibit 1. (435) Witness identified
State's exhibit 2. (436) Mr. Hatch offered State's exhibits 1 and 2. Mr. Brown questioned
the witness in aid of objection to admission. (437) State's exhibits 1 (Bag of crystals in
Page 2 of 4
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baggie) and 2 (Lab Report) were admitted. (438) Witness identified State's exhibit 4.
Witness identified State's exhibit 3. (439) Mr. Hatch offered State's exhibit 3 and 4. Mr.
Brown questioned the witness in aid of objection. (440) Mr. Hatch responded. (441)
State's exhibits 3 (Bag of crystals in baggie) and 4 (Lab Report) were admitted. The
Court instructed the Jury on State's exhibit 4. (443) Mr. Brown cross-examined the
witness. (447) Mr. Hatch questioned the witness on re-direct examination. (450) Mr.
Brown questioned the witness on re-cross examination. (453) Witness was excused.
(454) The Jury was admonished and excused for the evening. (454) The Court and
counsel discussed witness scheduling. (455) Court recessed for the evening.
MAY 30, 2013- DAY 2
(833) Mr. Brown moved to admit Defendant's exhibits A & B. (834) Defendant's exhibits
A (Statement 10/25/2011) and B (Statement 12/6/2011) were admitted. (834) Mr. Brown
objected to next witness based on non-disclosure. Mr. Hatch responded. (838) Mr.
Brown presented further argument in aid of objection. Mr. Hatch responded. (841) Mr.
Brown responded. (843) Court gave facts and findings. The witness will be allowed to
testify. Police reports will not be allowed. (845) The Jury was returned to courtroom.
(846) Mr. Hatch called Jessica Guevara and she was sworn. Mr. Hatch examined the
witness. (850) Mr. Brown cross-examined the witness. (851) Witness was excused.
(851) Mr. Hatch called Sean Walker and he was sworn. Mr. Hatch examined the
witness. (853) Mr. Brown cross-examined the witness. (854) Mr. Hatch questioned the
witness on re-direct examination. Mr.' Brown questioned the witness on re-cross
examination. (854) Mr. Hatch questioned the witness on re-re-direct examination. (854)
Witness was excused. (855) Mr. Hatch called Matthew Gonzales and he was sworn. Mr.
Hatch examined the witness. (857) Mr. Brown cross-examined the witness. (857)
Witness was excused. Mr. Hatch recalled Jerad Sweesy and he was sworn. Mr. Hatch
examined the witness. (907) Mr. Brown cross-examined the witness. (908) The Jury
was admonished and excused. (909) Mr. Brown requested to publish portion of State's
exhibit 12 to refresh witness' memory. Mr. Brown published 3ra track of State's exhibit
12. (915) Publishing concluded. Witness returned to the witness stand. (916) The Jury
was returned to courtroom. (917) Mr. Brown continued to cross-examine the witness.
(918) Mr. Hatch questioned the witness on re-direct examination. (921) Mr. Brown
questioned the witness on re-cross examination. (925) Witness stepped down. Mr.
Hatch requested Court take judicial notice of weight conversions. (926) Court will not
take judicial notice of weight conversions. (926) The State rested. (926) The Jury was
admonished and excused. (927) The Court gave facts and findings on defense's
objection on best evidence rule. (929) The Court advised defendant of right to testify.
{930} Defendant indicated understanding. (931) Mr. Brown indicated the defendant will
not testify. Mr. Brown requested additional jury instruction. (932) Mr. Brown presented
instruction to court. (932) Mr. Brown moved for acquittal. (936) Mr. Hatch responded.
(937) Mr. Brown presented additional argument. (938) The Court gave facts and
findings. The Court denied motion acquittal. (941) Court recessed.
(954) Court reconvened. Mr. Brown called Timothy Roholt and he was sworn. Mr.
Brown examined the witness. (1003) Mr. Hatch cross-examined the witness. (1006) Mr.
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Brown questioned the witness on re-direct examination. (1007) Witness was excused.
The Defense rested. (1007) The Jury was admonished, excused and court recessed.
(1022} Mr. Brown requested offer of proof. (1023) Mr. Hatch responded. (1023) The
Jury was returned to courtroom. (1024} Mr. Hatch called Jerod Sweesy as a rebuttal
witness and he was re-sworn. (1025) Mr. Hatch examined the witness: (1027} Mr.
Brown cross-examined the witness. (1028) Witness was excused. (1028) The State had
no further rebuttal evidence. The Defense had no surrebuttal evidence. (1029) The
Court reviewed schedule with the Jury. (1031} The Jury was admonished and excused.
(1032} Court recessed.
(1102} Court reconvened. Court and Counsel discussed final jury instructions. (1108)
Mr. Brown presented argument for additional final instruction. (1112} Mr. Hatch
responded. (1113) Mr. Brown presented additional argument. (1114) The Court gave
findings and will not give additional instruction to the Jury. (1118) Court reviewed
exhibits with counsel. Court admonished counsel about referencing audio cd in closing
arguments. (1120) Court recessed.
(100) Court reconvened and the Jury was return to courtroom. (101} The Court read the
final jury instructions to the Jury. (123) Mr. Hatch presented closing argument. (143) Mr.
Brown presented closing argument. (205} Mr. Hatch presented final closing argument.
(211} The Bailiffs were sworn and an alternate juror was chosen. (212) The alternate
juror was admonished and excused. (213) The Jury was admonished excused for
deliberation.
(403) Court reconvenes. Peter Hatch present for the State of Idaho, Dan Brown present
with defendant Bryann Kristine Lemmons.
(404) Jury returns to Court room.

A verdict has been reached. Verdict tendered to the Court.
(405) Verdict read into the record.
(406) Court reads final jury instruction.
(408) Jury excused with thanks from the Court.
(409) Judge orders Presentence report and 19-2524 evaluation. Sentencing will be July
29, 201.3 at 3:30 pm before Judge Bevan.
(413) Court in recess.
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INSTRUCTION NO. 19
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DISTRICT COURT

Fifth Judiciel District

County of TW!n Falla • state of Idaho

You have now completed your duties as jurors in this case and are
with the sincere thanks of this Court. If you took notes during the course of the trial or
your deliberations, please tear your notes out of your notebook and give them to the
bailiff. Your notes will be destroyed, and no one, including myself will be allowed to read
or inspect them.
The question may arise as to whether you may discuss this case with the
attorneys or with anyone else. For your guidance, the Court instructs you that whether
you talk to the attorneys, or to anyone else, is entirely your own decision. It is proper for
you to discuss this case, if you wish to, but you are not required to do so, and you may
choose not to discuss the case with anyone at all. If you choose to, you may tell them as
much or as little as you like, but you should be careful to respect the privacy and
feelings of your fellow jurors. Remember that they understood their deliberations to be
confidential. Therefore, you should limit your comments to your own perceptions and
feelings. If anyone persists in trying to discuss the case over your objection, or becomes
critical in any way of your service, either before or after any discussion has begun,
please report it to me.
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DISTRICT COURT

. h Judicial District Court, State of I d .
In and For the County of Twin Falls
ORDER FOR PRESENTENCE REPORT AND EVALUATIONS
)
) CHARGE(s):

)

STATE OF IDAHO
Plaintiff,
vs.

)
)
)
)
)
)
)
)
)
)
)

Bryann Kristine Lemmons
24 East 200 North
Jerome, ID 83338
Defendant.

Fifth Judicial District
County or 1\vln Falla. state or Idaho

MAY 30 2013

Case No: CR-2011-0014836
By_--:~~>"'9'----...,,,,;£.

I37-2732B(a)(4)(A) Drug-Trafficking li'f'1t~~mfiin1m11m:;~~==
Amphetamine (28 grams to Less Than 200 grams)
I37-2732B(a)(4)(A) Drug-Trafficking in Methamphetamine or
Amphetamine (28 grams to Less Than 200 grams)

REQUIRED ROA CODES: (Enter the appropriate code)

PSIO1- Order for Presentence Investigation Report (only)
PSMH1- Order for Presentence Investigation Report and
Mental Health Assessment
PSSA1- Order for Presentence Investigation Report and
Substance Abuse Assessment
On this Thursday, May 30, 2013, a Pre-sentence Investigation Report was ordered by the Honorable G. Richard Bevan to be completed
for Court appearance on Monday, July 29, 2013 at: 03:30 PM at the above stated courthouse.
EVALUATIONS TO BE DONE: Copy of each evaluation to be sent to Presentence Investigation Office to be included with PSI
Under IC 19-2524 assessment(s) is (are) ordered which shall include a criminogenic risk assessment of the defendant

u uantto (IC 19-2524(4)):
ental Health Examination as defined in IC 19-2524(3), including any plan for treatment (PSMH1 ROA code); and/or
Substance Abuse Assessment as defined in IC 19-2524(2) including any plan for treatment. (PSSA1 ROA code)

Other non- §19-2524 evaluations/examinations ordered for use with the PSI:
Evaluator: _ _ _ _ _ _ _ _ _ _ _ _ __
D Sex Offender D Domestic Violence D other_ _ _ _ _ __

D No evaluations are ordered. (PSIO1 ROA code)

DEFENSE COUNSEL: =G"""re....g...,J""""F'""'u=ll=e'-r- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - PROSECUTOR: ,,.G=ra=n=t=L=oe=b=s'---------THE DEFENDANT IS IN CUSTODY:

PLEA AGREEMENT:
WHJ/JOC D

D YES

D NO If yes where: _ _ _ _ _ _-,,,_ _ _ _ _ _ _ __

State recommendation
PD Reimb D Fine

!DEFENDANT'S INFORMATION:

D

TFCJ

D

Re

~l:IIJttJ~ I

Name: Bryann Kristine Lemmons

male RACE: D Caucasian D Hispanic D Other

Address:24 East 200 North

City:Jerome _ _ _ _ _ State:fil_ZIP:=83...,3.._.3=8_ _ __

Telephone: (208) 358-1198

Message Phone: _ _ _ _ _ _ _ _ _ _ _ _Work Phone: _ _ _ _ __

Employer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Work Address:
Date of Birth:""

_ _ _ _ _ _ _ _ _ _ Social Security Number

Name & Phone Number of nearest relative: _ _ _ _ _ _ _ _ _ _ _ _ _ _
_ _ _ _ _ _ _ __
Date of Arrest:_ _ _ _ _ _ _ _ _ _ _ _ _ _~Arresting Agency:_ _ _ _ _ _ _ _ _ _ _ _ _ _ __

I Please have your Pre-sentence Investigation Personal History Questionnaire fl/led out completely for Interview.
,/'
CC: Pros.:___,,/..___

/
Defense:_./'__

P & P:

~ .• ,M-'V ~ .,\'?J
~G'?,~
378
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TRANSACTION REPORT

P.01
MAY-30-2013 THU 07:08 PM

-------

FOR:

TF Court Services

208 736 4155

!~
lk
lk
lk
lk

lk,---------------------------------lk
lk
SEND
lk
lk
lk

DATE START

RECEIVER

TX TIME

PAGES TYPE

NOTE

Mi DP

lk
lk

lk,---------------------------------lk
lk
MAY-30 07:08 PM Probation & Parole
25"
1 FAX TX
OK
082
lk
lk:---------------------------------lk
lk
lk
lk
TOTAL:
25S PAGES:
1
lk
lk
lk
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Fifth Judicial DlatrlGt Court, state of Idaho
In and For the County of Twin Falls
ORDER FOR PRESENTENCE REPORT AND EVALUATIONS
)
) Cl:IARGE(a):
)

)
)
)
)
)

STATE OF IDAHO

Plalntlff,
1/S.

Bryann Kristine Lemmons

Case No: CR-2011-0014836

137-2732ll(a)(4){A) Drug-Trafflcl<lng In Melhamphetamlne or
Amphetamine (26 g ~ to Less Than 200 grams)
137-2732B(e){4)(A) Drug-Trafllelclng In Methamphetamine or
Amphetamine (28 grams to Lesa Than 200 grams)

)

24 East 200 North
Jerome, ID 83338
Defendant.

l

REQUIRED ROA CODE:S: (Enter the appropriate code)

)

) PSl01- Order for Pre&entence lnvestlgatlan Repart {only)
) PSMH1. Order for Presentence Investigation Report and

Mental Health Assessment
PSSA1. Order for Presentence Investigation Report and
Substance Abllse A88e811111ent
on thl, Thursday, May 30, 2013, a Pre-sentence Investigation Meport was ordered by the Honorable G. Rlehard Bevan to be completed

for Court appearance on Monday, JUiy 21, 2013 at 03:30 PM at the above ntteal aourtlloUee.

§VALUATIONS TO BE DONI!; Cgpy pf each mluallon to be eant tp Prasant,,ngp J)Ml&tiqetlop 9ffle@ to be lnclydod with PSI
Under IC 19.2524 a118e881118nt{&) le (are) ordel'lld which shall Include a arimlnogenlc rl&k a-11111ent of the defendant
uant to (IC 19-2124(4)):
ental Health Examlnatlcn as defined In IC 19-2624(3), Including any plan fer treatment (PSMH1 ROA code);

lHlllll!r.

ubstano;:e Abuse Aesessment as defined In IC 1B-2524(2) ll'ICIUdlng any pll!ln for treatmenl {PSSA1 ROA code)

r non-§19-21124 evaluatlons/examlnatlone ordered for 1188 with the PSI:
C Sex Offander C Domestk. Violence

a 01ller

• Evaluator: - - - - - - - - - - -

0 No evaluations are ordered. (PSl01 ROA code)

DEFENSECOUNSEl.:f,iGreai!i.!1..J.Uf:!!U!!l!R&!Lr_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PROSECUTOR: .,.G,,.rant'-"-""Loe.,.bs...,__ _ _ __
THE DEFENDANT IS IN CUSTODY:
Cl YES O NO If yes where·:._ _ _ _ _......,._ _ _ _ _ __
PLEA AGIREBMl!NT: State reccmmendation
WHJ/JOC O Pra lcn
PD Relmb O Fine 0
Oate:: _ ___..Lf-..ilL.J.-!-L----'51gnature: -----,-,L.,~...L.-.:........if----------

fi i
Name: Bryana Kristina bamrnoo•

C/ty:.!Jmml _ _ _ _ State:LZ/P~
.•.,.ssa-..___

Add19,s:24 East 200 N9l1b

Teleph11111!1: 1208) 3§8-111it0

Msa111geP/lone,;_•_ _ _ _ _ _ _ _Wo'*Phone: _ _ _ __

Smp/oyer._ _ _ _ _ _ _ _ _ _ _ _ WOlftAtldl8SS: - - - - - - - - - - - Date of Bltth:..u12J20{1WIIIIUJ911,Z11.0_ _ _ _ _ _ _ _ _ Soo/a/ Security Number: &1§-Aa.s287
NameorAn&Bt:.
& Phone_
Numtier
of _
neatNt
1'9/atlve:
-_
-- - - -7 :_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:.-:
O.te
__
__
__
__.,,nwllngAgenoy:_

cc: Pros.:__

Defenff:___

,., , . , _
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DISTRICT COURT

Fifth Judiciel District
County or Tmn Faila- State of Idaho

MAY 3 o 2013 46Plf

&,~;a

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS

STATE OF IDAHO,

)
)

Case No. CR 2011-14836
CR 2012-10131

)

Plaintiff,

)
vs.
BRYANN KRISTINE LEMMONS,
Defendant.
__________

VERDICT

)
)
)
)
)
)

COUNT1
PART 1: We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Delivering Methamphetamine on or about
October 25, 2011 .

./

GUilTY of Delivering Methamphetamine on or about

October 25, 2011.
If you answered guilty on Part 1, then proceed to answer Part 2. If you answered not
guilty, skip part 2 and proceed to Part 1 of Count 2.
PART2
Did the person who sold or delivered the methamphetamine represent that it
weighed 28 grams or more? /
_V'-----'Yes
_ _No
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COUNT2

•

PART 1: We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Delivering Methamphetamine on or about
December 6, 2011.

V

GUilTY of Delivering Methamphetamine on or about December 6,

2011.
If you answered guilty on Count 2, Part 1 then proceed to answer Part 2. If you
answered not guilty, skip part 2 and proceed to Count 3.
PART2.
Did the person who sold or delivered the methamphetamine represent that it weighed
28 grams or more?
/
_\/_'Yes
_ _No

COUNT3
We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Conspiracy to Traffic in Methamphetamine on or about
October 25, 2011 .

. / GUilTY of Conspiracy to Traffic in Methamphetamine on or about
October 25, 2011.

COUNT4
We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Conspiracy to Traffic in Methamphetamine on or about
December 6, 2011.

/

GUilTY of Conspiracy to Traffic in Methamphetamine on or about
December 6, 2011.

Dated this

30~

day of May, 2013.
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DISTRICT COURT

Fifth Judiciel District

County of Twin Falla • state of Idaho

MAY 30 2013 /D/plll

~

~Z

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
V.

BRYANN KRISTINE LEMMONS,
Defendant.

-------------

)
)
)
)
)
)

!

CASE NO. CR 2011-14836
CR 2012-10131

FINAL JURY INSTRUCTIONS

9

MEMBERS OF THE JURY: I will now give you the final jury instructions in this
case. These Final Jury Instructions, along with the Preliminary Jury Instructions which
were given to you earlier in the trial, will control your deliberations. After I have given
you these instructions, counsel for the parties will deliver their closing arguments.

C
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l

INSTRUCTION NO. 9

•

You have now heard all the evidence in the case. My duty is to instruct you as to
the law.
You must follow all the rules as I explain them to you. You may not follow some
and ignore others. Even if you disagree or don't understand the reasons for some of the
rules, you are bound to follow them. If anyone states a rule of law different from any I
tell you, it is my instruction that you must follow.
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INSTRUCTION NO. 10

•

The original instructions and the exhibits will be with you in the jury room. They
are part of the official court record. For this reason please do not alter them or mark on
them in any way.
You have each received a duplicate copy of these instructions and the verdict
form. You are free to highlight or write on your copies of the instructions.
The instructions are numbered for convenience in referring to specific
instructions. There may or may not be a gap in the numbering of the instructions. If
there is, you should not concern yourselves about such gap.
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INSTRUCTION NO. 11

•

As members of the jury it is your duty to decide what the facts are and to apply
those facts to the law that I have given you. You are to decide the facts from all the
evidence presented in the case.
The evidence you are to consider consists of:
1.

sworn testimony of witnesses;

2.

exhibits which have been admitted into evidence; and

3.

any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

arguments and statements by lawyers. The lawyers
are not witnesses. What they say in their opening
statements, closing arguments and at other times is
included to help you interpret the evidence, but is not
evidence. If the facts as you remember them differ
from the way the lawyers have stated them, follow
your memory;

2.

testimony that has been excluded or stricken, or
which you have been instructed to disregard;

3.

anything you may have seen or heard when the court
was not in session.
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INSTRUCTION NO. 12

•

In deciding the facts in this case, you may have to decide which testimony to
believe and which testimony not to believe. You may believe everything a witness says,
or part of it, or none of it.
In considering the testimony of any witness, you may take into account:
1.

the opportunity and ability of the witness to see or hear or
know the things testified to;

2.

the witness's memory;

3.

the witness's manner while testifying;

4.

the witness's interest in the outcome of the case and any bias
or prejudice;

5.

whether other evidence contradicted the witness's testimony;

6.

the reasonableness of the witness's testimony in light of all
the evidence; and

7.

any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily
depend on the number of witnesses who testify.
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INSTRUCTION N0.13

•

The instructions on reasonable doubt and the burden of proof to be carried by
the State of Idaho do not require the State to prove every fact and every circumstance
put in evidence beyond a reasonable doubt. The burden of proof extends only to the
material elements of the offense. These material elements are set forth in the following
instructions : 13A, 138, 13D and 13E
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INSTRUCTION NO. 13A

•

In order for the defendant to be guilty of Count I: Delivery of Methamphetamine,
the State must prove:
1.

On or about October 25, 2011,

2.

in the state of Idaho,

3.

the defendant Bryann Kristine Lemmons delivered and/or aided and
abetted another who delivered methamphetamine,

4.

the defendant either knew it was Methamphetamine or believed it was a
controlled substance.

The term "aided and abetted" means that the defendant did intentionally aid,
abet, assist, facilitate, promote, encourage, or help another perform the accused act.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO. 138

•

In order for the defendant to be guilty of Count 2: Delivery of Methamphetamine,
the State must prove:
1.

On or about December 6, 2011,

2.

in the state of Idaho,

3.

the defendant Bryann Kristine Lemmons delivered and/or aided and
abetted another who delivered methamphetamine,

4.

the defendant either knew it was Methamphetamine or believed it was a
controlled substance.

The term "aided and abetted" means that the defendant did intentionally aid,
abet, assist, facilitate, promote, encourage, or help another perform the accused act.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO.13C

•

On each count of delivery in this case, you will also be asked to determine
whether or not the person who sold or delivered Methamphetamine represented that the
amount was 28 grams or greater. The verdict form will direct you in answering this
question.
The weight of the controlled substance as represented by the person selling or
delivering it is determinative if the weight as represented is greater than the actual
weight of the controlled substance
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INSTRUCTION NO. 13D

•

In order for the defendant to be guilty of Count 3: Conspiracy, the state must prove
each of the following:
1.

On or about October 25, 2011;

2.

in the state of Idaho;

3. the defendant Bryann Kristine Lemmons, and Sara Beth Haffner, and/or others,
Agreed;
4. to commit the crime of Trafficking in Methamphetamine;
5.

the defendant intended that the crime would be committed;

6.

one of the parties to the agreement performed at least one of the following acts:
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or
more of the following overt acts, were committed by one or more of the
subjects of the conspiracy within Twin Falls County and elsewhere:
6.1.

Idaho State Police Confidential Informant 86 arranged by telephone
to purchase one (1) ounce of methamphetamine through Sara Beth
Haffner.

6.2.

On or about October 25, 2011, Confidential Informant 86 picked up
Haffner from her residence.
Haffner directed him/her to the
residence of the Defendant, Bryann Kristine Lemmons, a Blue
Trailer House located at 004 Nielson Lane, Hansen Idaho, located
in the County of Twin Falls State of Idaho.

6.3.

After arriving at the residence they entered the residence and met
with Lemmons.

6.4.

Haffner requested money for the exchange from Confidential
Informant 86 and accepted the money tendered by Confidential
Informant 86.
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6.5.

Prior to completing the transaction both Lemmons and Haffner
requested that Confidential Informant 86 smoke methamphetamine
in their presence but he/she refused.

6.6.

Lemmons delivered the methamphetamine to Confidential Informant 86
and he/she left the residence with Haffner.

7.

and such act was done for the purpose of carrying out the agreement.

In regards to element number 4 above, the Crime of Trafficking in Methamphetamine
is defined as including the following elements:
1.

On or about a certain date,

2.

in the state of Idaho,

3.

the defendant delivered methamphetamine,

4.

the defendant knew it was methamphetamine, and

5.

the person delivering and/or selling the methamphetamine represented
its weight as twenty-eight grams or more.

If any of the above has not been proven beyond a reasonable doubt, then you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, you must find the defendant guilty.
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INSTRUCTION NO. 13E

•

In order for the defendant to be guilty of Count 4: Conspiracy, the state must prove
each of the following:
1.

On or about December 6, 2011;

2. in the state of Idaho;
3. the defendant Bryann Kristine Lemmons, and Sara Beth Haffner, and/or others,
Agreed;

4. to commit the crime of Trafficking in Methamphetamine;

5. the defendant intended that the crime would be committed;
6.

one of the parties to the agreement performed at least one of the following acts:
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or
more of the following overt acts, were committed by one or more of the
subjects of the conspiracy within Twin Falls County and elsewhere:
6.1.

Idaho State Police Confidential Informant 86 arranged by telephone
to purchase one and one-half (1/2 ) ounces of methamphetamine
through Sara Beth Haffner.

6.2.

On or about December 6, 2011, Confidential Informant 86 picked
up Haffner from her residence.
Haffner directed him to the
residence of the Defendant, Bryann Kristine Lemmons, a Blue
Trailer House located at 004 Nielson Lane, Hansen Idaho, located
in the County of Twin Falls State of Idaho.

6.3.

Upon arriving Haffner instructed Confidential Informant 86 to wait in
the vehicle while she went inside.

6.4.

After returning to the vehicle Haffner in.formed Confidential
Informant 86 that Lemmons was on her way to the residence and
that Lemmons onlyJ,ad one (1) ounce of methamphetamine not the
one and one-half (1f2 ) ounces that had been asked for.
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6.5.

Haffner requested money for the exchange from Confidential
Informant 86 and accepted the money tendered by Confidential
Informant 86.

6.6.

When Lemmons arrived Haffner gave Lemmons the money and
Lemmons gave Haffner methamphetamine.

6.7.

Haffner and Confidential Informant 86 left the residence.

6.8.

After leaving Haffner again represented that the methamphetamine
was one (1) ounce.

6.9.

Haffner then delivered the methamphetamine to Confidential
Informant 86.

7. and such act was done for the purpose of carrying out the agreement.

In regards to element number 4 above, the Crime of Trafficking in Methamphetamine
is defined as including the following elements:
1.

On or about a certain date,

2.

in the state of Idaho,

3.

the defendant delivered methamphetamine,

4.

the defendant knew it was rnethamphetamine, and

5.

the person delivering and/or selling the methamphetamine represented
its weight as twenty-eight grams or more.

If any of the above has not been proven beyond a reasonable doubt, then you must
find the defendant not guilty. If each of the above has been proven beyond a
reasonable doubt, you must find tile defendant guilty.
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INSTRUCTION NO. 14

•

The law makes no distinction between a person who directly participates in the
acts constituting a crime and a person who, either before or during its commission,
intentionally aids, assists, facilitates, promotes, encourages, counsels, solicits, invites,
helps or hires another to commit a crime with intent to promote or assist in its
commission. Both can be found guilty of the crime. Mere presence at, acquiescence in,
or silent consent to, the planning or commission of a crime is not sufficient to make one
an accomplice.
All persons who participate in a crime either before or during its commission, by
intentionally aiding, abetting, advising, hiring, counseling, procuring another to commit
the crime with intent to promote or assist in its commission are guilty of the crime. All
such participants are considered principals in the commission of the crime.

The

participation of each defendant in the crime must be proved beyond a reasonable doubt.
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INSTRUCTION NO. 15

•

Methamphetamine is a controlled substance within the meaning of Idaho law. In
order to prove that a substance contains methamphetamine it is not necessary to prove
that all of the substance is methamphetamine. Rather, the State need only prove that a
trace amount or residual quantity of methamphetamine was present in the substance
allegedly delivered to the informant. Further, the State need not prove that all of the
substance delivered was actually methamphetamine, but only that it was represented to
be methamphetamine and in fact actually contained some methamphetamine.
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INSTRUCTION NO. 16

A defendant in a criminal trial has a constitutional right not to be compelled to
testify. The decision whether to testify is left to the defendant, acting with the advice
and assistance of the defendant's lawyer. You must not draw any inference of guilt from
the fact that the defendant does not testify, nor should this fact be discussed by you or
enter into your deliberations in any way.
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INSTRUCTION NO. 17

•

I have outlined for you the rules of law applicable to this case and have told you
of some of the matters which you may consider in weighing the evidence to determine
the facts. In a few minutes counsel will present their closing remarks to you, and then
you will retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you
remember the facts differently from the way the attorneys have stated them, you should
base your decision on what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are
important. It is rarely productive at the outset for you to make an emphatic expression of
your opinion on the case or to state how you intend to vote. When you do that at the
beginning, your sense of pride may be aroused, and you may hesitate to change your
position even if shown that it is wrong. Remember that you are not partisans or
advocates, but are judges.
As jurors you have a duty to consult with one another and to deliberate before
making your individual decisions. You may fully and fairly discuss among yourselves all
of the evidence you have seen and heard in this courtroom about this case, together
with the law that relates to this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views
and change your opinion. You should only do so if you are convinced by fair and honest
discussion that your original opinion was incorrect based upon the evidence the jury
saw and heard during the trial and the law as given you in these instructions.
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Consult with one another. Consider each other's views, and deliberate with the
objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only
after a discussion and consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defendant because the majority
of the jury feels otherwise or for the purpose of returning a unanimous verdict.
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INSTRUCTION NO. 18

Upon retiring to the jury room, select one of your members as a presiding juror,
who will preside over your deliberations. It will be that person's duty to see that
discussion is orderly; that the issues submitted for your decision are fully and fairly
discussed; and that each juror has a chance to express himself or herself upon each
question.
In this case, your verdict must be unanimous. When all of you have arrived at a
verdict, the presiding juror will fill out and sign the original Verdict, and advise the bailiff
that you have completed your deliberations. The bailiff will then return you into open
court. The person selected as presiding juror will serve as your spokesperson for
purposes of announcing your verdict.
Your verdict in this case cannot be arrived at by chance, by lot, or by
compromise.
If, after considering all of the instructions in their entirety, and after having fully
discussed the evidence before you, the jury determines that it is necessary to
communicate with me, you may send a note by the bailiff. You are not to reveal to me or
anyone else how the jury stands until you have reached a verdict or unless you are
instructed by me to do so.
A Verdict form suitable to any conclusion you may reach will be submitted to you
with these instructions.
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Fifth Judicial District
County of Twin Falls - State of Idaho

May 31, 2013 10:41

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRI
OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.
vs.

)
)
)
)
)
)
)
)
)
)
)

Bryann Kristine Lemmons
24 East 200 North
Jerome, ID 83338
Defendant.
DOB:
DL:

_

CASE NO: CR-2011-0014836
NOTICE OF HEARING

_______ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Sentencing
Judge:

Monday, July 29, 2013
03:30 PM
Honorable G. Richard Bevan

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday, May
31, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.
Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed__

Hand Delivered _ _

Mailed__

Box

/

Mailed

Box/

Grant Loebs

--

Dated: Friday, May 31, 2013
Kristina Glasc
--Clerk of the
By:

NOTICE OF HEARING
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,~ate: 5/31/2013

Fifth J.lal District Court - Twin Falls County •

Time: 10:37 AM

Exhibit Summary

Page 1 of 1

Case: CR-2011-0014836
State of Idaho vs. Bryann Kristine Lemmons
Sorted by Exhibit Number

Storage Location
Description

Result

Property Item Number

12

A (Statement 10/25/2011)

Admitted

File

Assigned to:

Fuller, Greg J, 1442

13

B (Statement 12/6/2011)

Admitted

File

Assigned to:

Fuller, Greg J, 1442

Number

User: AGUIRRE

OISlRICT COURl , WIN FALLS co .. lDMiO
flLEO

11m!~

l"IO: 3tl

Date
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Date: 5/31/2013

Fifth .cial District Court - Twin Falls County •

Time: 10:38 AM
Page 1 of 1

User: AGUIRRE

Exhibit Summary
Case: CR-2011-0014e3s
State ot Idaho vs Bryann Kristine Lemmons

.

DISTRICT COURT
1WIN FALLS CO .• IOAHO
FILED

Sorted by Exhibit Number

7013 MAY 3loalQ):

Description

Result

Storage Locafion
Property Item t&!f.!Jber

4

6 (Photo)

Admitted

File

5

7 (Photo)

6

8 (Photo)

7

9 (Photo)

8

1 (Bag of crystals in baggie)

9

2 (Lab Report)

Number

Notification
Date

Assigned to:

1o

11

3 (Bag of crystals in baggie)

4 (Lab Report)

Admitted

File

Assigned to:

Loebs, Grant, 4726

Admitted

File

Assigned to:

Loebs, Grant, 4726

Admitted

File

Assigned to:

Loebs, Grant, 4726

Admitted

Returned to Law Enforc1

Assigned to:

Loebs, Grant, 4726

Admitted

File

Assigned to:

Loebs, Grant, 4726

Admitted

Returned to Law Enforc1

Assigned to:

Loebs, Grant, 4726

Admitted

File

Assigned to:

Loebs, Grant, 4726
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DfSTRtCT COURT

1WIN FALLS CO., IDAHO
FILED

2813 HAY 31
BY----~~IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR 1WIN FALLS G,_,,.Mlt!,~~~.llt:1"

***
)
STATE OF IDAHO

)
)

Plaintiff.

)

vs.

) Case No. CR 11-14836/CR-12~10131
)
)

BRYANN KRISTINE LEMMONS

)

WITNESS LIST

)
Defendant.

)

Plaintiff's Witnesses:
Jerad Sweesy
George Borrayo
Heather Campbell
Jessica Guevara
Sean Walker
Jerad Sweesy
Defense's Witnesses:
Timothy Roholt
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DISTRICT COURT

1WIN FALLS CO .• ID AHO
FILED

2013 KAY 31 PM 2= 33
BY----;;;CL.j::E:O:RK~
GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

__®.;;..
___ DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)
)

_____________

Case No. CR 11-14836 & 12-10131

MOTION TO REVOKE BOND
AND ISSUE WARRANT

DOB:
SSN:

COMES NOW, Peter M. Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
moves the court for an Order to Revoke Bond and Issue a Warrant in the above-entitled case
pursuant to Idaho Criminal Rule 46, Idaho Code §19-2903, Idaho Code §19-2912, and Article I,
Section 6 of the Constitution of the State ofldaho. This motion is made for the following
reasons:
1.

The Court set bond in these matters at $50,000 on April 8, 2013.

2.

The Defendant posted bond and was at liberty pending trial.

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 1
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3.

A Jury Trial was held in the above entitled matters on May 29-30, 2013 at the
conclusion of which the Defendant was convicted of two counts of Trafficking in
Methamphetamine and two counts of Conspiracy to Traffic in Methamphetamine.

4.

These charges each carry a mandatory minimum fixed term of imprisonment of
three (3) years.

5.

This Defendant has previously failed to appear on February 11, 2013 and has
previously violated the terms of her release by testing positive for
methamphetamine on March 8, 2013, failing to appear for random drug testing on
March 12, 2013, March 14, 2013, and March, 18, 2013, and failing to appear for
her scheduled appointment with her supervising officer on March 18, 2013.

6.

The State believes the Defendant is a risk to re-offend and has little or no
incentive to appear at subsequent hearings.

7.

The Defendant's convictions in this matter constitute a change in circumstances
and pursuant to Idaho law the Defendant is no longer entitled to bail as matter of
right.

8.

The State requests that a warrant be issued for the Defendant's arrest and that she
be held without bond pending sentencing in this matter.

DATED this

Ji_ day of May 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

R

day of May 2013, I served a copy of the foregoing

MOTION TO REVOKE BOND AND ISSUE AWARRANT thereof in the United States
mail, with postage prepaid, in an envelope addressed to the following:

Daniel S. Brown
Fuller Law Offices
POBoxL
Twin Falls, ID 83303

Court Folder
U.S. Mail

Case Assistant

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 3
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DISTRICT COURT
1 WIN FALLS CO. IDAl-lO
FILED

2013 JUN -3 PM 4: 29
vl,, _ __
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---~~~-DEPUTY

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)
)

___________

Case No. CR 11-14836 & 12-10131

ORDER TO REVOKE BOND
AND ISSUE WARRANT

DOB:
SSN:

Based upon the State's Motion to Revoke Bond and Issue a Warrant,
IT IS HEREBY ORDERED that the defendant's bond is revoked and a warrant shall be
issued for the Defendant's arrest.~
Dated this

__2_ day o f ~2013.
G. Richard Bevan
District Judge

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 4
a,
rt.

r
} l,_.

1- ' -----:- r,r
L,

-

.:.

__,,

C,

~

'--' ... --

~

c_J
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CERTIFICATE OF SERVICE

I hereby certify that on the_ ~ day of ·

:J~ 2013, I served a copy of the

foregoing ORDER TO REVOKE BOND AND ISSUE AWARRANT thereof to the
following:

Peter M. Hatch
Deputy Prosecuting Attorney

[t,("

Daniel S. Brown
Fuller Law Offices
POBoxL
Twin Falls, ID 83303

['-1
I I

Court Folder

Court Folder
U.S. Mail

Deputy Clerk

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 5

409

•

•

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR 11-14836 & 12-10131

ARREST WARRANT

)

BRYANN KRISTINE LEMMONS,
Defendant.

DOB:
SSN:

)
)
)

Extradite:
Bond Amount:

/lvtP 1-r~,, ·f

No e<2!:'.!- X

THIS ~ T EXPIRES:

--~--=~-3'-'-/___,

,-;;;,t9/~

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN FOR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT HAS BEEN CONVICTED OF THE FOLLOWING:

TRAFFICKING INMETHAMPHETAMINE, a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.
TRAFFICKING IN METHAMPHETAMINE, a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.
CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.
CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant and deliver
her into custody to be brought before this Court and dealt with according to law.
IT IS SO ORDERED.
DATED:. IG · fJ~.

I~

tZ2

nIDGE:O
/

(I,

(

r

' .··

r

~~./ l..:......... _, ... · 1.-

,-....

,,

~

r·
.i(_J
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IDAHO DEPARTMENT OF CORRECTION
c.

L.

COURT

"Protecting Idaho through Safety, Accountability, P.;fJIS¥NCT
and Opportunities for Offender Change"
Fifth ~ D1sl1klt

"BUTCH" OTTER

County of1\NIRMN.P~it1JfiE

Governor

Director

June 5, 2013

--

ctii

AP~!~~

tx,-'<10--Vl.
Honorable Rana, J. Stoleer
Fifth District Judge
Twin Falls County Courthouse
427 Shoshone St. N
Twin Falls, ID 83301

RE: LEMMONS, Bryann K.
Twin Falls County Case #CR-2012-0010131 &
Twin Falls County Case #CR-2011-0014836
Dear Judge Stoker:
On May 30, 2013, the above mentioned defendant appeared before your Court and she was found
guilty of Drug Trafficking (2 counts) and Conspiracy to Commit Drug Trafficking (2 counts). A
Presentence Report was ordered at that time.
Ms. Lemmons checked in with this office on or about 05/31/2013 and scheduled a presentence
interview and GAIN I assessment for 06/06/2013. This investigator called Ms. Lemmons on
06/04/2013 and requested that interviews be rescheduled to begin at 10:00 on today's date,
06/05/2013. Ms. Lemmons stated she would be prepared with her paperwork completed and she
would show for her interview. She did not show and the phone number I contacted her on yesterday
now rings and forwards the calls to the Twin Falls County Treatment and Recovery Clinic.

It appears there have already been No Bond warrants issued in each of these cases so this
information is to notify all parties involved the defendant has also been non-compliant with the
presentence process. Depending on when she is picked up on her warrants, we may request
additional time to complete the report and required assessments.
Respectfully submitted,

::::i:estigator
~
Brittn L.

Pc:

oodard

ho

~w oI cJ.ltrvuas
Kare Thomas
Section Supervisor

Prosecutor
Greg Fuller, Defense
IDOC File

DISTRICT-5 PROBATION & PAROLE
731 Shoup Ave. West • Twin Falls, ID 83301
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Fifth Judicial District
County of Twin Falls - State of Idaho
June6,2013 1:16PM

By_-./'Th
_____
~

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.

)

)

vs.
Bryann Kristine Lemmons
24 East 200 North
Jerome, ID 83338
Defendant.
DOB:
DL:

)
)
)

CASE NO: CR-2012-0010131
CR·Qo\\-0014836

)
)
)
)
)

NOTICE OF HEARING

________ ))

__

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

11 :00 AM
Status Thursday, June 13, 2013
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Thursday,
June 06, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed__

Hand Delivered_ _

Mailed

Box___L

Mailed_ _

Box

--

Grant Loebs

V::

Dated: Thursday, June 06, 2013
Kristina Glascock --Clerk of the District Court

By:~~

Deputyefeik

NOTICE OF HEARING
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WARRANT/ SUMM!Ns SERVED
Print or Type

TIME:

/3'. '//

IN CUSTODY ( w h e r e ) _ < - < - - - = ~ ~ = - - ' - - - - - - - - - - - - - - - - - - - - - - AMOUNT OF BOND$

BONDED: YES_NO_

do

Ga,.-00

,....L-_ _;:___ _ _ _ _ _ _ _ _ __

RELEASED (O.R.) OWN RECOGNIZANCE YES_NQ_
WHITE· Magistrate Court

YELLOW· Originating Agency

PINK-Jail

BLIP PRINTERS

IDAHO:
THE ABOVE-NAMED DEFENDANT HAS BEEN CONVICTED OF THE FOLLOWING:

TRAFFICKING IN METHAMPHETAMINE , a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.

TRAFFICKING IN METHAMPHETAMINE, a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.

CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.

CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant and deliver
her into custody to be brought before this Court and dealt with according to law.
IT IS SO ORDERED.

#G·O~.

DATED:

OATE/f!ME
·OEPUTY

/.::S

#- -7-;,,?t:::¥..5 ...

~~

_,a'(L,_ ''=
rnu ..., . ~ ~

(, • •

..· ·.

\ l

r

c

· :·

,t,_-,.:> ·- - - - --

,. ,.•
~

c

•.

c·

_.__)
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INTHE DISTRICT COURT OF THE FIFTH JUDICl~~~FU<flj 1
:::·:·:
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION

2: 2
J

B'f~-·

. . , r:.:·,

~ - - ···,-.u

)

STATE OF IDAHO,
Plaintiff,

)
)

)
)
)

vs.

CASE NO:

c&-tJ -zol 3 /

r,;r:..r

i...

,

•

C~-/l-l"-t'8:¼NOTIFICATION Of: RIGHTSFELONY

)
)
Defendant.

)

The purpose of this initial appearance is to advise you of your rights and charge(s) against you.
•

You have the right to be represented by an attorney at all times.

•

If you want an attorney, but cannot pay for one, the court will appoint one to help you. If you are
found guilty or plead guilty, you may be ordered to reimburse Twin Falls County for the cost of
your defense.

•

You have the right to remain silent. Any statement you make could be used against you.

•

You have the right to bail.

•

You have the right to a preliminary hearing before a judge.

•

The purpose of a preliminary hearing is to determine whether probable cause exists to believe
you have committed the crime(s) charged. A preliminary hearing is not a trial to decide guilt or
innocence.

•

You can cross-examine all witnesses who testify against you.

•

You can present evidence, testify yourself if you wish, and have witnesses ordered to testify by
subpoena.

•

If the court finds probable cause exists that you committed the crime(s) charged, or if you waive
your preliminary hearing, you will be sent to the District Court for imaignment.

If you have any questions about the charge(s), about your rights or the court process, don't hesitate to
speak up. It is important that you understand.
Acknowledgment of Rights
I have read this entire document and I understand these rights as set forth above.

/,;1/:

C.

;'<

I
(''
i' :,,/

·,

'C

"'

Date
NOTIFICATION OF RIGHTS-1
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'1""';.DISTRICTco·1,,,,,,
~dN FALLS 'U,"{ !,

r/ LEgo. w,,,HO

20 I3JUN ID PH 2: 13
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL D I S ~ ~
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLs --·
MAGISTRATE DMSION
ARRAIGNMENT MINUTES
Date

~o/0

Time

Kecsboc..J

Judge

/ :0-0,,n?

Offense:

Na.Jst ca.d.

Deputy Clerk--Z:

Interpreter

Atoomey

LeMmdnS

1ca... f/,-c.

,',,.,j

in

D PUTY

Counter_-----a,1--d'-----ali------------Case No. C/?-11-/1/8'3~

State ofldaho

v ~ ~1111

RK

-------

V

Ctrm #

3

Ju lt.e, 'Shitcoill

Attorney _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

fYlcfhcm~f:ti. m/l"Zt!-

~

(',c ~

Colt nf.S)

~peared in person~nd _ _ _ _ _ _
warrant(s) l"Xobe held without bond D Agent's warrant D OR release
D To serve _ _ _ _ days per warrant D Walk In ~~ent/Summo~ Bond previously posted D Court Compliance program

D Failed to appear D Warrant issued D Forfeit previous bond D Bond _ _ __
g;;:omplaint read

D Probation violation read D Defendant waived reading of probation violation

.,.,.-E'.J Rights and penalties giv~ghts form signe~ghts and penalties understood

D Defendant waived counsel D Private counsel _ _ _ _ _ _ _ _ _ _ _ _ _ _ D to hire
D Public defender appointed D Public defender denied D Public defender confirmed/continued

D Plead not guilty
D Plead guilty

D Court accepted plea

D Pretrial~-------------------0
0
0
0
0

Courttrial~------------------Jurytrial~------------------Sentencin,=-------------------Prelim~-------------------Fugitive (identity) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Arraignment _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Hearing to be set
0 PY-admit
OPV-deny

D Admit/Deny _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Evidentiary _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

-k>-(---13~l1~?5-@-l-fOt--'-a'""+-"m---+----

~s-itio_n

Conditions of bond/OR release/probation:

D AGENT'S WARRANT -

To be replaced in 72 hours or defendant to be released

D Check in with public defender immediately upon release
D Check in with court compliance officer; Pay costs associated with court compliance D SCRAM unit authorized
D Court entered no contact order
D Border patrol hold
D To be transported to _ _ _ _ _ _ _ _ _ __
D Report to jail. Court signed book and release order.
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···ISTRICT COURT
FALLS CO IDAHO
FILED .•

'ffl'm

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P.O.BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

2013 JUN 13 PH 3: 53

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

RENEWED MOTION
FOR JUDGMENT
OF ACQUITTAL AND
MOTION FOR NEW TRIAL

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby moves this Honorable Court for a Judgment of Acquittal pursuant to
Idaho Criminal Rule 29, as to all criminal counts relating to Trafficking, as well as a new
RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR NEW TRIAL - 1

416

•

trial pursuant to Idaho Criminal Rule 34.

•

This Motion is made and based upon the papers and pleadings on file in this
matter as well as upon the fact that the State of Idaho failed to introduce evidence or
testimony as to the conversion of an ounce into grams. The State attempted to have the
Court take judicial notice of the alleged fact that an ounce was greater than 28 grams.
However, the State was denied by the Court. In closing argument, the State allegedly
referenced the testimony of Office Sweezy wherein he stated that "an ounce is more than
28 grams". To the best of counsel's belief and knowledge of the testimony of Officer
Sweezy, that statement was never made. According to the notes of counsel, the only
evidence introduced at trial was Officer Sweezy' s statement that "an ounce was
approximately 28 grams".
Given that the above-statement was the only evidence introduced as to the
conversion of an ounce into grams, however, said statement failed to define the exact
conversion. The statement of Officer Sweezy could only be interpreted as having an
equal chance that an ounce was slightly less than, or slightly greater than, 28 grams.
Therefore, the State has failed to introduce any evidence as to an essential element of the
crime of Trafficking and, therefore, all charges, with the exception of Delivery, should be
dismissed. In addition, Defendant asserts that the Court's denial of her request to contain
a Confidential Informant Jury Instruction violated her due process rights and should have
been allowed. Defendant also requests that she be granted a new trial on the basis set
forth above.

RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR NEW TRIAL - 2
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•

•

Counsel requests oral argument and the ability to present testimony and evidence.
DATED This \ 3day of June, 2013.

DANIELS. BROWN
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the (~~y of June, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR NEW TRIAL - 3
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ATRICT COURT
1,..FALLS CO., IOAHO
FILED

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P.O.BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

2013 JUN 13 PH 3: 53
BY_ _ _ _-,-""'"'""'__

CLERK
---~~-DFPUTV

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*******
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case Nos. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*******
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin Falls
County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 9rn ay of July, 2013, at 9:00
o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin Falls
County Courthouse, the above-named Defendant will call up for disposition by the Court
her Renewed Motion for Judgment of Acquittal and Motion for New Trial.
Counsel requests oral argument on said hearing. Counsel hereby requests permission

NOTICE OF HEARING - 1
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•

..

•

•

to produce testimony and evidence at said hearing and further requests permission to crossexamine any witnesses.
DATED This ~ J u n e , 2013.
FULLER LAW OFFICES

CERTIFICATE OF MAILING

I, the undersigned, hereby certify that on the / ~ y of June, 2013, a true and
correct copy of the foregoing Notice of Hearing was mailed, United States mail, postage
prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2
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Fifth Judicial District
County of Twin Falls - State of Idaho
June 20, 2013 8:20 AM

!-:f-~---=-:--:~L

By_ _

Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)

)
)
)
)
)

Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83341
Defendant.
DOB:

)
)
)
)

DL:

)

CASE NO: CR-2011-0014836
AMENDED NOTICE OF HEARING

------------>
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Motion Monday, July 15, 2013
10:30 AM
Judge:
Honorable Randy J. Stoker
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Thursday,
June 20, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed__

Mailed__

Box

Mailed _ _

Box

Grant Loebs

Hand Delivered_ _
,/

v"

Dated: Thursday, June 20, 2013
Kristina Gia eek --Clerk of the District Court
By:

NOTICE OF HEARING
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

Dfl'l_\1Y

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836 &
CR 12-10131

STATE'S MEMORANDUM
OPPOSING DEFENDANT'S
MOTION FOR JUDGMENT OF
ACQUITTAL OR NEW TRIAL

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and hereby opposes the
Defendant's RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION FOR
ANEW TRIAL.
The Defendant requests that the Court enter a Judgment of Acquittal pursuant to Idaho
Criminal Rule 29 and, alternatively, that it grant the Defendant a new trial pursuant Idaho
Criminal Rule 34. As a basis for this motion, the Defendant claims that the State failed to
introduce evidence on an essential element of the Crime of Trafficking.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION -1
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The Defendant claims that insufficient evidence was presented as to the conversion of an
ounce into grams and that such evidence must necessarily be included to constitute sufficient
evidence as to an essential element of Trafficking, that the amount was represented as weighing
more than 28 grams. In essence, the Defendant's claim is that the State failed to present
evidence on how much an ounce weighs, a curious claim in that an ounce is itself a unit of
measurement of weight and one for which the jury could be expected to have some familiarity.
It is helpful to note that the Idaho Court of Appeals has determined specifically that an ounce is
more than 28 grams. See State v. Escobar, 134 Idaho 387,389, 3 P.3d 65, 67 (Ct. App. 2000).
The standard on a motion for judgment of acquittal under I.C.R. 29 requires that the trial
judge "review the evidence in the light most favorable to the State, recognizing that full
consideration must be given to the right of the jury to determine ... the weight to be afforded
evidence, as well as the right to draw all justifiable inferences from the evidence." State v.
Huggins, 103 Idaho 422, 427, 648 P.2d 1135, 1140 (Ct. App. 1982) affd in part, modified in
part, 105 Idaho 43,665 P.2d 1053 (1983)(emphasis added). "A motion for acquittal will not be
granted when the evidence is sufficient to sustain the conviction. Evidence is sufficient to
sustain a conviction if there is substantial evidence upon which a rational trier of fact could
conclude that the defendant's guilt as to each material element of the offense was proved beyond
a reasonable doubt." State v. Matthews, 124 Idaho 806,813,864 P.2d 644,651 (Ct. App. 1993).
While the State does not concede the Defendant's claim about what evidence has been
presented and believes the record as a whole should be considered, it is unnecessary in the
determination of this issue to consider whether evidence of the conversion from grams to ounces
was presented. It is undisputed that the State presented evidence that the weight of the
methamphetamine delivered was, in each of the two incidents, represented as an ounce.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION -2

423

•

•

It is a well-established principle of law that "jurors are free to apply their personal
knowledge and experience when deliberating on an issue," Bratton v. Scott, 150 Idaho 530,537,
248 P.3d 1265, 1272 (2011), and that we "expect jurors to bring with them to jury service their
background, knowledge and experience." State v. Payne, 146 Idaho 548,566, 199 P.3d 123, 141
(2008) citing Miller v. Haller, 129 Idaho 345,350,924 P.2d 607,612 (1996).
Both the metric system and the standard or US customary units of measurement are
taught side by side in public schools in Idaho starting in grade school and continuing at various
times through a student's secondary education. Knowledge of these two systems, is therefore, a
matter of common or general knowledge and the jury is permitted to bring that knowledge to
bear without it being considered extraneous. Miller v. Haller, 129 Idaho 345,350,924 P.2d 607,
612 (1996). Since the jury is permitted to draw all justifiable inferences from the evidence, the
Court must assume that the jury could reasonably infer that a weight presented in one unit of
measurement that the jury is familiar with weighs more or less than another presented in a
different measure that the jury is also familiar with. That is exactly the inference that the jury
made in this case.
Even if no direct evidence is presented on an issue, the appellate courts will uphold the
conviction if there is otherwise a sufficient basis for the jury to find the element beyond a
reasonable doubt. In State v. Willard, 129 Idaho 827, 933 P.2d 116 (Ct. App. 1997), for example,
the defendant was charged with soliciting sex with a minor, a charge which requires that the
defendant be over 18 years old. The State failed to offer proof of the defendant's age; however,
the Court found that the defendant's motion for judgment of acquittal was properly denied
because the jury could observe the defendant, who appeared to be in his forties, and could
reasonably conclude that he was over 18 beyond a reasonable doubt.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 3
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Jurors are even permitted to make reasonable inferences in light of some specialized
knowledge or expertise. "[J]urors may properly rely on their background, including professional
and educational experience, in order to inform their deliberations." State v. Mann, 131 N.M. 459,
39 P. 3d 124, 132 (2002). The 9th Circuit determined that a juror's knowledge of the
interpretation ofx-rays was permissible as "[i]t is expected that jurors will bring their life
experiences to bear on the facts of a case." Hard v. Burlington N. R. Co., 870 F.2d 1454, 1462
(9th Cir. 1989). The Court went on to state that "[w]hile it is clearly improper for jurors to
decide a case based on personal knowledge of facts specific to the litigation, a basic
understanding ofx-ray interpretation falls outside the realm of impermissible influence." Hardv.

Burlington N. R. Co., 870 F.2d 1454, 1462 (9th Cir. 1989). In State v. Anderson, 748 SW 2d
201 (1985) overruled on other grounds by State v. Shelton, 851 S.W.2d 134 (Tenn.1993), a
juror's personal knowledge of the penal system and discussion of how much time a defendant
would have to serve before being eligible for parole was considered simply part of the
deliberative process.
Juries have been permitted to determine the rate of interest to be used in calculating the
discounting of a future sum to the present value without evidence being presented regarding
current rates. See Adams v. Severance, 93 N.H. 289, 41 A.2d 233(1945). It was proper for an
engineer to prepare a diagram of an accident scene and to share that with other jurors for the
purposes of deliberation. Wagner v. Doulton, 112 Cal.App.3d 945, 169 Cal.Rptr. 550 (Cal. Ct.
App. 1980). Ajuror's expertise in the study of bones used in deliberation to speculate about the
effect the deflection off of a rib might have on a bullet trajectory was deemed proper in State v.

DeMers, 762 P.2d 860,234 Mont. 273 (Mont. 1988). "Jurors are expected to bring to the
courtroom their own knowledge and experience to aid in the resolution of a case." Id at 863, 277.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 4
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It should not come as a surprise that a juror could have knowledge on an issue that every
child who attends school in Idaho is instructed on. Likewise, it is certainly appropriate that
possessing such common or background knowledge, a juror could apply it during deliberations
as it is not evidence specific to this case. A jury need not hear evidence on whether an ounce
weighs more than 28 grams any more than they need to hear evidence that an inch is longer than
a centimeter, that the sun rises in the east, or that someone who appears to be in their 40's and
has grey hair is over 18 1• Even if this Court is or was uncertain as to the number of grams in an
ounce, it cannot assume that the jury was likewise ignorant if it is to give "full consideration to
"the right of the jury to ... draw all justifiable inferences from the evidence." Huggins 427, 1140.
The evidence that was presented in this case was that the weight of the substance in each
delivery was represented as an ounce. An ounce is more than 28 grams both factually and
arguably as a matter of law2. If the Court "review[s] the evidence in the light most favorable to
the State" Id, and gives full consideration to ''the right of the jury to ... draw all justifiable
inferences from the evidence," Id a rational trier of fact could reasonably conclude that an ounce
was more than 28 grams without receiving evidence on the number of grams in an ounce, relying
instead on their own general knowledge of an what ounce and a gram are respectively. Evidence
of the weight of the representation was presented. Therefore the Court must deny the motion.
The State requests that the Defendant's motion be denied.

Dated this

2. Lf
~yo~

Peter M. Hatch
Deputy Prosecuting Attorney
1 State
2

v. Willard 129 Idaho 827, 933 P.2d 116 (Ct. App. 1997).
State v. Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000).

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 5
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CERTIFICATE OF SERVICE

I hereby certify that on the

_.l1._ day of June,2013, I served a copy of the foregoing

STATE'S MEMORANDUM OPPOSING DEFENDANT'S MOTION FOR JUDGMENT
OF ACQUITTAL OR NEW TRIAL thereof into the mail slot for FULLER LAW OFFICE
located at the District Court Services Office and for delivery on the regular delivery route made
every morning and afternoon to all Courthouse offices receiving mail from the Prosecutor's
Office.

Legal Assistant
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GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No.i·cR)f..:121,s36~
'-c1fl2-10131~

STATE'S SUPPPLEMENTAL
MEMORANDUM OPPOSING
DEFENDANT'S MOTION FOR
JUDGMENT OF ACQUITTAL
ORNEWTRIAL

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and hereby supplements the
previously filed STATE'S MEMORANDUM OPPOSING DEFENDANT'S MOTION FOR
JUDGMENT OF ACQUITTAL OR NEW TRIAL. On June 24, 2013, the Court con~cted both
the State and Defense Counsel by email and requested additional case law. Specifically the Court
requested guidance on the issue of whether the Jury could find that Defendant represented the
methamphetamine as weighing 28 grams or more, where the evidence showed the representation
made in each instance was that the substance was an ounce, without additional evidence on a
grams-to-ounce conversion.
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The State has already argued by memorandum that the conversion of ounces to grams is a
matter of general knowledge and not evidence specific to the facts of this case. As such, in order
to avoid "substitut[ing] its view for that of the jury as to ... the reasonable inferences to be drawn
from the evidence" State v. Carlson, 134 Idaho 389,395, 3 P.3d 67, 73 (Ct. App. 2000), the
Court must assume that the jury could have possessed such knowledge and used it to reach its
verdict. It must keep in mind that we "expect jurors to bring with them to jury service their
background, knowledge and experience." State v. Payne, 146 Idaho 548,566, 199 P.3d 123, 141
(2008) citing Miller v. Haller, 129 Idaho 345,350,924 P.2d 607,612 (1996).
As stated in Carlson, the jury is permitted to draw reasonable inferences and the Court
must not substitute its view from that of the jury. A "reasonable inference is a rational and
logical conclusion drawn from established facts, when such facts are viewed in light ofcommon
knowledge or common experience." Smith v. Praegitzer, 113 Idaho 887, 892, 749 P.2d 1012,
1017 (Ct. App. 1988)(emphasis added).
In support of the position that the conversion to and from grams and ounces is common
knowledge that the Court is required to ascribe to the jury, the State would refer two cases to the
Court. The first of these is State v. Henry, 138 Idaho 364,369, 63 P.3d 490,495 (Ct. App.
2003). In that case the defendant, Henry, argued that insufficient evidence was presented to
show that he knew that the methamphetamine that had been represented to Henry as being an
"OZ" without mention of its weight in grams, weighed 28 grams or more. The Court disagreed.

... the evidence sufficed to permit a reasonable inference that he did know that the packet
contained at least twenty-eight or more grams. The transaction offered in Stewart's
telephone call to Henry specifically involved an OZ, i.e., one ounce, or 28.35 grams, of
illegal drugs. Henry later met with Stewart pursuant to that telephone call and took the
packet offered and identified expressly by Detective A as an OZ. ... Here, the evidence
sufficed to permit a reasonable inference that Henry knew that he was taking at least
twenty-eight grams of drug from Detective A.
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While the Idaho Court of Appeals was not answering the specific question at issue in this
case, it did fmd that Henry, hearing that a quantity of methamphetamine was an "OZ" or an
ounce could reasonably infer that it was 28 grams or more. It was not required that he be
provided with a grams to ounces conversion. He was deemed to know that an ounce was 28
grams or more. Id. If a defendant, with all the protections they are afforded, can be assumed to
know that an ounce is 28 grams or more, certainly the same applies to the jury.
That is exactly what the court found in State v. Franklin, 288 A.D.2d 751, 754, 733
N.Y.S.2d 283, 286-287 (2001), the second case the State would refer to this Court. On review of
an issue practically identical to the one faced by this Court, the Supreme Court Appellate
Division of the Third Judicial Department, in the State of New York, determined as follows:

Regarding the charge of criminal possession of a controlled substance in the fourth
degree, defendant argues that "the People failed to prove, by any acceptable source, that
the weight of the controlled substance alleged to have been possessed by the defendant
was one-eighth of an ounce or greater." Proof that defendant possessed an aggregate
weight of one eighth of an ounce or more of cocaine is required to satisfy an essential
element of the crime of criminal possession of a controlled substance in the fourth degree
(see, Penal Law§ 220.09 [1]). The record reveals that the People's forensic expert testified
that the substance recovered at the scene contained the narcotic drug cocaine. The expert
further indicated that the substance weighed 8.83 grams. Defendant argues that the
witness's failure to convert the metric weight to the US equivalent expressed in ounces
meant that there was insufficient proof of weight submitted to the jury. We again find that
argument unpersuasive (see, People v Christofora, 43 A.D.2d 766,cert denied 419 US
867). Moreover, we agree with Supreme Court that a grams-to-ounces conversion is
not as a matter of law, beyond the combined knowledge and experience of a jury.
Notably, defendant does not contend that 8.83 grams is less than the US equivalent of one
eighth of an ounce. Accordingly, we find that Supreme Court properly refused to dismiss
this count of the indictment. (emphasis added).
To date, the State has not found a single case that is contrary to the State's position
regarding this issue. State v. Henry, 138 Idaho 364, 63 P.3d 490 (Ct. App. 2003) and State v.

Franklin, 288 A.D.2d 751, 733 N.Y.S.2d 283 (2001) are attached as exhibits to this
memorandum for the Courts review.
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The State reiterates its position that a topic that every child who attends school in the
State of Idaho is instructed on, a topic on which the very same information can be extrapolated
from the labels on everyday consumer items ranging from Cheetos® snack foods to Speedstick®
underarm deodorant, is a matter of common knowledge. The application of such juror
knowledge is appropriate as it is not extraneous evidence specific to this case. This Court must
assume that the jury utilized such general knowledge if it is to give "full consideration to "the
right of the jury to ... draw all justifiable inferences from the evidence." State v. Huggins, 103
Idaho 422,427,648 P.2d 1135, 1140 (Ct. App. 1982).
The evidence that was presented in this case was that the weight of the substance in each
delivery was represented as an ounce. An ounce is more than 28 grams both factually and
arguably as a matter of law 1• If the Court "review[s] the evidence in the light most favorable to
the State" Id, and gives full consideration to "the right of the jury to ... draw all justifiable
inferences from the evidence," Id a rational trier of fact could reasonably conclude that an ounce
was more than 28 grams without receiving evidence on the number of grams in an ounce, relying
instead on their own general knowledge of what an ounce and a gram are respectively. A
"grams-to-ounces conversion is not, as a matter of law, beyond the combined knowledge and
experience of a jury." Franklin. Therefore the Court must deny the motion.
The State requests that the Defendant's motion be denied.

Dated this

JD
Peter M. Hatch
Deputy Prosecuting Attorney

1 State

v. Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000).
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Criminal Law
'¥F

Instructions Already Given

A requested jwy instruction must be given
where: (I) it properly states the governing law;
(2) a reasonable view of at least some evidence
would support the defendant's legal theory; (3)
the subject of the requested instruction is not
addressed adequately by other jury instructions;
and (4) the requested instruction does not
constitute an impermissible comment as to the
evidence.

[11]

....., Presumptions and burden of proof
Evidence was sufficient to permit a reasonable
inference that defendant knew that packet
obtained from undercover officer contained at
least 28 or more grams of methamphetamine
in violation of methamphetamine trafficking
statute; defendant knew he would be getting
an "OZ," which was a street idiom for any
one ounce quantity of any illegal substance,
and the size and clear wrapping of the packet
reasonably permitted defendant to observe the
large quantity of methamphetamine it contained.
l.C. § 37-2732B(a)(4).

2 Cases that cite this headnote

[8]

Criminal Law
~""' Construction of instructions given
Court of Appeals is constrained to interpret a
jury instruction with careful attention to the
language used and as reasonable jurors would
have interpreted it.

[9]

[12]

On review of a denial of a motion for judgment
of acquittal, Court of Appeals independently
reviews the evidence to determine whether
a reasonable mind could conclude that the
defendant's guilt on every material element of the
offense of which he stands convicted has been
proven beyond a reasonable doubt by substantial
and competent evidence.

Terms in common use

Unless otherwise defined, terms contained in
jury instructions must be given their plain, nontechnical meanings.
1 Cases that cite this headnote

[10]

2 Cases that cite this headnote

Controlled Substances
\P Sale, distribution, delivery, transfer or
trafficking

support
to
sufficient
was
Evidence
finding that defendant knew he possessed
methamphetamine, as would support conviction
for trafficking in methamphetamine; defendant
took a large clear plastic packet containing white
powder from undercover officer, defendant
attempted to avoid detection when taking packet
from officer by looking around and checking
for onlookers and leaning into van window to
take packet, defendant hid the packet behind the
driver's seat of his vehicle, defendant stated that
he believed he took possession of either cocaine
or methamphetamine, and defendant told officer
that he didn't "do the stuff'' but would give it to ~
his brother. I.C. § 37-2732B(a)(4).

Criminal Law
"""' Nature of Decision Appealed from as
Affecting Scope of Review

Criminal Law
~

Controlled Substances

[13]

Criminal Law
'I.= Nature of Decision Appealed from as
·
Affecting Scope of Review

On review of a denial of a motion for judgment
of acquittal, Court of Appeals does not substitute
its view for that of the jwy as to the credibility
of the witnesses, the weight to be given to the
testimony, or the reasonable inferences to be
drawn from the evidence.

[14]

Criminal Law
,;:- Scope oflnquiry
Where the defendant stands convicted, Court of
Appeals views all reasonable inferences from the
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evidence in the state's favor when reviewing a
denial for judgment of acquittal.

told Henry that he would give him one OZ I that night to
be followed with cash at a later time. Henry agreed to meet
Stewart later that night.

Statutes
"'"" Plain language; plain, ordinary, common,
or literal meaning

At about 10:30 p.m., Detective A drove Stewart in a van
to the parking lot of a restaurant in Eagle, Idaho. Henry
approached the van and talked with Stewart and Detective
A, who portrayed herself as Stewart's friend. After some
discussion of Stewart's child custody and addiction problems,
Henry asked, "Do you have anything for me?"

Where the language of a statute is plain and
unambiguous, Court of Appeals must give effect
to the statute, as written, without engaging in
statutory construction.

Detective A responded, "Yes, the stuff," and instructed
Henry, "Stand right there." After looking behind him, Henry
turned back to the window and asked, "What's this?"
Detective A replied, "Some payment. An OZ. Put it on his
account. OK?"

Attorneys and Law Firms
**491 *365 William E. Little, Caldwell, for appellant.

Hon. Lawrence G. Wasden, Attorney General; Kenneth K.
Jorgensen, Deputy Attorney General, Boise, for respondent.
Kenneth K. Jorgensen argued.
Opinion

GUTIERREZ, Judge.
Thomas Robert Henry, an attorney, was convicted of
trafficking in methamphetamine subsequent to a sting
operation in which he met with a client, who was
accompanied by an undercover sheriffs detective, and in
which the detective offered and Henry took a thirty-gram
packet of methamphetamine as payment for the client's legal
services. We affirm.

I.
FACTUAL AND PROCEDURAL SUMMARY

After his arrest on drug charges, Tim Stewart told the police
that he had used cocaine and methamphetamine to pay for
Henry's legal services, and the police recruited **492 *366
Stewart to carry out an undercover drug investigation of
Henry.
On June 14, 2000, Stewart placed a recorded telephone :call
to Henry, indicating that he wanted to make some payment
to Henry for his legal services before leaving town. Stewart

Henry responded, "Cash pays my bills," but then stated that
his brother had a brain tumor and that Henry would give "it"
to him "because I don't do the stuff." Stewart advised Henry
that he would pay the rest owed to Henry at a later time.
Henry leaned in toward the vehicle window, took a clear
plastic package containing a white powdery substance from
Detective A's open hand, looked around again, and then
leaned back, putting his hand into his pocket. Henry later said
that, at the time, he thought the "stuff'' "might be cocaine."
Police officers arrested Henry as he drove away, finding
the plastic bag containing 30.34 grams of methamphetamine
in his vehicle's floorboard behind the driver's seat. After
informing Henry of his Miranda 2 rights, the arresting
officers asked him why he would accept methamphetamine
as payment for his legal services. Henry stated that he had
been stupid and had wanted to get some kind of payment
from Stewart, who had paid him nothing to date. Henry
denied ever having sold drugs, but admitted to having
purchased 118th ounce of cocaine for $100-$125 from a
former client, Y.C., about one year prior to the instant iITTest.
A detective testified at trial as to Henry's stated belief that the
substance he had taken from Detective A was either cocaine
or methamphetamine.
The state charged Henry by information with trafficking in
methamphetamine or amphetamine, I.C. § 37-2732B(a)(4).
At the May 2001 trial, the district court agreed to give a
jury instruction on entrapment, but refused Henry's requested
version. During deliberations, the jury asked the court to
clarify the knowledge element of the trafficking charge and

V\/estla~·\Next © 2013 Thomson Reuters. No claim lo original U.S. Government Works.
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the elements ofentrapment. The court supplied responses, and
the jury subsequently found Henry guilty of trafficking.
Henry then filed a motion for judgment of acquittal
under i~&.¾Qrillljnlil R,u1~ 2,9,(c). After hearing argument,
the district court denied his motion on the ground that,
because cocaine is, like methamphetamine, a Schedule II
controlled substance and because Henry knew or believed
that he possessed cocaine, substantial evidence allowed the
jury properly to infer that Henry knew that he possessed
methamphetamine.
The district court entered judgment against Henry and
imposed a unified sentence of five years, with two years
determinate. Henry timely appeals.

•

relief, an instruction must mislead the jury or prejudice the
defendant. State v. Hanson, 130 Idaho 842, 844, 949 P.2d 590,
592 (Ct.App.1997).
[7] Idaho Code § 19-2132 requires that the trial court
must give to the jury "all matters of law necessary for their
information." LC. § 19-2132(a). Furthermore, a requested
instruction must be given where: (1) it properly states the
governing law; (2) a reasonable view of at least some
evidence would support the defendant's legal theory; (3)
the subject of the requested instruction is not addressed
adequately by other jury instructions; and (4) the requested
instruction does not constitute an impermissible comment as
to the evidence. State v. Fetterly, 126 Idaho 475, 476-77, 886
P.2d 780, 781-82 (Ct.App.1994); State v. Kodesh, 122 Idaho
756, 758, 838 P.2d 885, 887 (Ct.App.1992).

[8)
[9] Henry's entrapment instruction argument fails.
First, Instruction 19 conforms almost identically to pattern
Idaho Criminal Jury Instruction 1513, thus properly stating
ANALYSIS
the governing law. The court also tailored I.CJ.I 1513
to reflect Stewart's role in the undercover operation and
[1]
[2] Henry raises a number of issues on appeal, and other facts. Second, and contrary to Henry's argument that
we herein consider the entrapment instruction and his denied
Instruction 9 admonished the jury to interpret the word
motion for judgment of acquittal. 3
"spoke" literally, we note that Instruction 19 also called
upon the jury to determine whether Henry was predisposed
to commit the charged offense "without the actions" of
**493 *367 A. Entrapment
the state or its agent. In addition, the district court gave
[3] Henry argues that Instruction 19 does not adequately
Instruction 23, which stated, in pertinent part, "Whether
reflect the law. Specifically, he challenges the description in
some of the instructions apply will depend upon your
Paragraph 3 oflnstruction 19 of the predisposition element of
determination of the facts. You will disregard any instruction
entrapment that he "was not ready and willing to commit the
which applies to a state of facts which you determine does
crime before the law enforcement officials spoke" with him.
not exist." Thus, construed as a whole, the instructions did
Henry argues that, where he was entrapped by Detective A's
not foreclose the jury from considering whether and how
physical placement of the methamphetamine in his possession
the word "spoke" applied to the evidence placed before it.
and not by her words, the word "spoke," which the jury must
Third, we are constrained to interpret a jury instruction with
interpret literally, improperly relieved the state of its bur~en
careful attention to the language used and as reasonable
to prove his predisposition. Henry's argument suggests that
jurors would have interpreted it. State v. Gilman, 105 Idaho
the court should have included his requested language to show
891, 896, 673 P.2d 1085, 1090 (Ct.App.1983). Instructions
his readiness and willingness before the officers "spoke or
are intended for jurors, and not for judges or lawyers.
interacted" with him.
Unless otherwise defined, terms contained injury instructions
must be given their plain, non-technical meanings. Id. Thus,
[4] [5] [6] Whether the jury has been instructed properly even if the facts had not established that Henry first spoke
is a question of law over which we exercise free review.
with a state agent when he conversed with Stewart by
State v. Canelo, 129 Idaho 386,391,924 P.2d 12~0,
telephoneandlaterwhenhespokewithDetectiveA,thejury
1235 (Ct.App.1996). In determining whether the trial court
reasonably would have interpreted the word "spoke," together
should have given a requested jury instruction, we must
with the word "actions," to consider forms of interaction
th
0
th
th
necessarily broader than verbal communication. Accordingly,
examine whether, based upon e facts f e case, e given
instructions, as a whole, fairly and accurately reflect the
we conclude ** 494 • 368 that Instruction 19 did not
applicable law. Id To constitute error entitling a defendant to

II.
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Detective A's hand was contained in a large clear plastic
cylindrically-folded packet, and Henry observed the white
color and powdery texture of the pa'ffcet's contents. Second,
Henry stored that packet behind theJ:l.river's seat of his vehicle
B. Judgment of Acquittal
and thereby attempted to conceal it. Third, Henry attempted to
[101
[11) Henry argues that the district court erred in avoid detection by twice looking around and checking for any
denying his ~ttl~,.,2~(c) motion for judgment of acquittal
onlookers to his actions, first upon Detective A's production
in which he asserted that the evidence was insufficient
of the drug packet and again just prior to reaching into the van
to establish that he knew the substance given to him
window and taking that packet from her; and also by leaning
by Detective A was methamphetamine, that he willingly
in toward the window when taking the packet, thus trying
possessed that <h;ug, and that he knew that the quantity of the
to obscure the view of his taking possession of the packet.
methamphetamin:e was at least twenty-eight grams.
Fourth, Henry placed the packet on his person, drawing his
hand back from the van window and placing the packet in his
[12] [131 [14] We independently review the evidence to pocket.
determine whether a reasonable mind could conclude that the
defendant's guilt on every material element of the offense
Further, Henry stated that he believed that he took possession
of which he stands convicted has been proven beyond a
of either cocaine or methamphetamine, both being Schedule
reasonable doubt by substantial and competent evidence.
II controlled substances. His response to Detective A's offer
State v. Kopsa, 126 Idaho 512, 521, 887 P.2d 57, 66
of the drug that he didn't ..do the stuff," but that he would
(Ct.App.1994); State v. Mata, 107 Idaho 863, 866, 693 P.2d
give it to his brother who suffered from a brain tumor,
1065, 1068 (Ct.App.1984). We do not substitute our view for
supports Henry's stated belief that he took possession of
that of the jury as to the credibility of the witnesses, the weight
an illegal drug. In addition, Stewart and Detective A told
to be given to the testimony, or the reasonable inferences
Henry that an OZ would be traded for his services. Thus, in
to be drawn from the evidence. State v. Carlson, 134 Idaho
acting out his intention to possess the drug, Henry did not
389,395, 3 P.3d 67, 73 (Ct.App.2000). Moreover, where the
discriminate between the Schedule II controlled substances
defendant stands convicted, we view all reasonable inferences
of cocaine and methamphetamine. In short, either drug would
in the state's favor. Mata. 107 Idaho at 866,693 P.2d at 1068.
have sufficed. Thus, it is reasonable to infer that Henry

mislead the jury or prejudice Henry. Thus, we hold that the
district court did not err in giving that instruction.

(15]

Where the language of a statute is plain and
unambiguous, we must give effect to the statute, as written,
without engaging in statutory construction. State v. Rhode,
133 Idaho 459, 462, 988 P.2d 685, 688 (1999). As relevant
in Henry's case, trafficking under LC. § 37-2732B(a)(4) is
established where:
Any person ... is knowingly in actual
or constructive possession of [ ]
twenty-eight (28) grams or more
of methamphetamine or amphetamine
or of any mixture or substance
containing a detectable amount of
methamphetamine or amphetamine ....
On its face, I.C. § 37-2732B(a)(4) establishes that the
defendant must have knowledge as to his actual or
constructive possession of the enumerated substances. See
State v. Fox, 124 ldaho 924,926,866 P.2d 181, 183 (1993).
The evidence establishes that Henry knew that he possessed
methamphetamine. First, the substance that Henry took from

knew that he possessed methamphetamine. According to our
standard of review, we view all reasonable inferences in the
state's favor. Moreover, we do not substitute our view for
that of the jury as to the weight it assigned to the evidence
that Henry was mistaken as to the drug in his possession.
We, therefore, conclude that the evidence in the record and
reasonable inferences therefrom sufficed to **495 *369
establish Henry's knowledge of the methamphetamine in his
possession under LC. § 37-2732B(a)(4).
Finally, we need not consider whether LC. § 37-2732B(a)
(4) requires Henry to have known the quantity of drug
he took from Detective A because the evidence sufficed
to permit a reasonable inference that he did know that
the packet contained at least twenty-eight or more grams.
Cf State v. Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67
(Ct.App.2000). The transaction offered in Stewart's telephone
call to Henry specifically involved an OZ, i.e., one ounce,
or 28.35 grams, of illegal drugs. Henry later met with
Stewart pursuant to that telephone call and took the packet
offered and identified expressly by Detective A as an OZ.
Furthermore, the size and clear wrapping of the packet
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reasonably permitted Henry to observe the large quantity of
the substance it contained. Again, we do not substitute our
view for reasonable inferences drawn by the jury, and we
view all reasonable inferences in the state's favor. Here, the
evidence sufficed to permit a reasonable inference that Henry
knew that he was taking at least twenty-eight grams of drug
from Detective A.
Based on the foregoing, we conclude that a reasonable juror
could conclude Henry's guilt beyond a reasonable doubt.
Thus, the district court did not err in denying Henry's motion
for judgment of acquittal.

•
CONCLUSION
Because the district court did not err in instructing the jury
on Henry's entrapment defense and in denying his motion
for judgment of acquittal, we affirm Henry's judgment of
conviction.

Judge PERRY and Judge Pro Tern JUDD Concur.

Parallel Citations
63 P.3d490

lll.

Footnotes
1
An OZ (pronounce "oh-zee") is a street idiom for a one-ounce quantity of any illicit drug.
2
See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
3
Henry also claims that he suffered judicial bias, but concedes that the record supplies nothing by which to review this claim on appeal.
He also states that the district court failed to consider an objective theory of entrapment, and also "sentencing entrapment" whereby
the police targeted him with a specific quantity of drugs so as to charge him with a more serious trafficking offense. Henry did not
raise these issues before the district court and thus failed to preserve these issues for appeal. Absent fundamental error, this Court will
not address an issue not preserved for appeal. See State v. Rozajewski, 130 Idaho 644, 645, 945 P.2d 1390. 130 Idaho 644,945 P.2d
1390, 1391 (Ct.App.1997). Finally, he argues that the court's response to the jury's questions about entrapment misled or misinformed
the jury, a position without merit where the court merely advised the jury to reread Instructions 4 and 19.
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288 A.D.2d 751, 733 N.Y.S.2d 283, 2001 N.Y. Slip Op. 09620
(Cite as: 288 A.D.2d 751, 733 N.Y.S.2d 283)

Supreme Court. Appellate Division, Third Department, New York.
The PEOPLE of the State of New York. Respondent,

v.
Jason FRANKLIN, Appellant.
Nov. 29, 2001.

mean 9 1/2 grams," in response to officer's misstatement in telling defendant he was being charged
with felony possession of cocaine because he had 9
1/2 "ounces" in his possession was not result of police interrogation, and thus was admissible even
though defendant had not been given Miranda
warnings.

[2] Arrest 35 €;;;;;:>65
J

Following jury trial, defendant was convicted
in the Supreme Court, Rensselaer County, Sheridan, J ., of criminal possession of a controlled substance in the fourth degree and resisting arrest. Defendant appealed. The Supreme Court. Appellate
Division, Cardona, P.J., held that: (1) invalid warrant did not provide probable cause for arrest; (2)
defendant's punching officer provided cause to arrest for assault; (3) trial court was precluded from
considering defendant's trial testimony in its Mapp
hearing determination; (4) instructional error on
resisting arrest charge was harmless; (5) counsel
was not ineffective; (6) sentence was not result of
retaliation or vindictiveness and was not disproportionate.
Affirmed.

35 Arrest
3511 On Criminal Charges
35k65 k. Authority under warrant. Most
Cited Cases
Invalidly and mistakenly issued warrant could
not provide probable cause for defendant's arrest.
U.S.C.A. Const.Amend. 4.

(3) Arrest 35 €:=>63.4(15)
35 Arrest
3511 On Criminal Charges
35k63 Officers and Assistants, Arrest
Without Warrant
35k63.4 Probable or Reasonable Cause
35k63.4(15) k. Appearance, acts, and
statements of persons arrested. Most Cited Cases

West Headnotes

[11 Criminal Law 110 ~411.40
110 Criminal Law
11 0XVII Evidence
11 0XVIl(M) Statements, Confessions, and
Admissions by or on Behalf of Accused
11 0XVII(M) 13 Interrogation in General
11 0k4 l l .36 What Constitutes Interrogation
11 0k4 l l .40 k. Booking or biographical questions. Most Cited Cases
(Formerly 110k412.1(4))
Statement made by defendant during booking
process, ..What do you mean 9 1/2 ounces? You

Defendant's response of punching officer when
officer attempted to arrest him on invalidly issued
warrant was act not provoked by unlawful police
activity and, as such, was sufficient to give officer
probable cause to arrest for assault, thereby rendering lawful subsequent seizure of crack cocaine that
defendant tossed from his pocket.

[4] Criminal Law 110 c£::::)392.49(1)
110 Criminal Law
11 0XVII Evidence
11 0XVIl(I) Competency in General
11 0k392.1 Wrongfully Obtained Evidence
11 0k392.49 Evidence on Motions
110k392.49(1) k. In general. Most

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

437

•

•

-.

288 A.D.2d 751, 733 N.Y.S.2d 283, 2001 N.Y. Slip Op. 09620
(Cite as: 288 A.D.2d 751, 733 N.Y.S.2d 283)

Cited Cases
(Formerly 110k394.6(4))

Page2

11 Ok 1172 .I In General
11 Oki 172.1 (2} Particular Instructions

Trial court was precluded from considering defendant's trial testimony in its determination of suppression issues raised at Mapp hearing during trial,
where defendant elected not to testify at hearing ·
and failed to move to reopen hearing following
presentation of his trial testimony.

[5) Criminal Law 110 ~494
110 Criminal Law
1 IOXVII Evidence
11 0XVII(R) Opinion Evidence
11 0k492 Effect of Opinion Evidence
11 0k494 k. Experts. Most Cited Cases
Forensic expert's failure during his testimony
to convert weight of 8.83 grams into ounces for
jury did not preclude finding element that defendant
possessed aggregate weight of one eighth of ounce
or more of cocaine, as required to convict of criminal possession of controlled substance in fourth degree; grams-to-ounces conversion was not, as a
matter oflaw, beyond the combined knowledge and
experience of a jury.

[6) Arrest 35 ~65
35 Arrest
35II On Criminal Charges
35k65 k. Authority under warrant. Most
Cited Cases
If an arrest warrant does not provide justification for an arrest at the time of its execution, it is
violative of protected Fourth Amendment interests
regardless of whether it facially appears valid.
U.S.C.A. Const.Amend. 4.
(7) Criminal Law 110 ~1172.1(3)

110 Criminal Law
11 0XXIV Review
I I0XXIV(Q) Harmless and Reversible Error
11 0kl 172 Instructions

110k1172.1(3) k. Elements and
incidents of offense; definitions. Most Cited Cases
Error in instructing jury on resisting arrest
charge that facially valid arrest warrant is basis for
"authorized arrest" even through warrant would
have been rescinded but for mistake or error was
nonconstitutional harmless error, where jury was
also instructed that element of authorized arrest
could be found on basis of defendant's commission
of offense in officer's presence, and evidence supported defendant's arrest on charge of assault for
punching officer when officer attempted to arrest
him on warrant.

[8) Criminal Law 110 <£;;;:>1880
110 Criminal Law
11 0XXXI Counsel
I l0XXXI(C) Adequacy of Representation
11 0XXXI(C) 1 In General
I !Oki 879 Standard of Effective Assistance in General
I 10kl880 k. In general. Most Cited
Cases
(Formerly 11 0k64 I.I 3(1 ))
The standard in New York for reviewing a
claim of ineffective assistance of counsel is whether the defendant was afforded meaningful representation. U.S.C.A. Const.Amend. 6.

[9) Criminal Law 110 ~2139
110 Criminal Law
11 0XXXI Counsel
11 0XXXI(F) Arguments and Statements by
Counsel
I 10k2139 k. Expression ofopinion as to
guilt of accused. Most Cited Cases
(Formerly l 10k720.5)
Prosecutor's repeated use of the pronoun "I"
during closing, when merely stylistic, did not con-
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stitute an impermissible expression of personal belief or opinion as to defendant's guilt.

[10] Criminal Law 110 <£;;;;;)1926
110 Criminal Law
11 0:XXXI Counsel
11 0XXXI(C) Adequacy of Representation
11 0:XXXI(C)2 Particular Cases and Issues
1 lOkl 921 Introduction of and Objections to Evidence at Trial
11 0kl 926 k. Suppression of evidence. Most Cited Cases
(Formerly I 10k641.13(6))
Counsel's decision not to call defendant as a
witness during Mapp hearing, without proof establishing absence of a strategic or other legitimate explanation for the claimed error, was insufficient to
demonstrate ineffective assistance of counsel.
U.S.C.A. Const.Amend. 6.

[11] Sentencing and Punishment 350H <£;;;;;)
115(3)

•
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350H Sentencing and Punishment
350HVI Habitual and Career Offenders
350HVI(L) Punishment
350Hkl408 k. Drugs and narcotics. Most
Cited Cases

Sentencing and Punishment 350H c(:::::)1420
350H Sentencing and Punishment
350HVI Habitual and Career Offenders
350HVI(L) Punishment
350Hk1420 k. Obstructing justice,
bribery, perjury. Most Cited Cases
Imposition of sentence, as second felony offender, of 6 to 12 years for criminal possession of
cocaine in fourth degree and concurrent one-year
term for resisting arrest was not disproportionate to
offenses, where defendant punched officer during
five-minute tussle resulting when officer attempted
arrest defendant on another charge and defendant
was found in possession of 9 1/2 grams of cocaine.

**284 Craig S. Leeds, Albany, for appellant.

350H Sentencing and Punishment
350HI Punishment in General
350HI(E) Factors Related to Offender
350Hkl 15 Exercise of Rights
350Hkl 15(3) k. Right to stand trial.
Most Cited Cases

Kenneth R. Bruno, District Attorney (Bruce E.
Knoll of counsel), Troy, for respondent.

Retaliation or vindictiveness for exerc1smg
right to trial played no role in defendant's sentencing, as a second felony offender, to a prison term
of 6 to 12 years on conviction for criminal possession of a controlled substance in fourth degree,
where sentence was within statutory parameters and
court expressly disavowed penalizing defendant for
refusing several plea offers and appeared to have
relied primarily on defendant's criminal history,
which included two felony drug convictions.
McKinney's Penal Law §§ 70.06, subds. 2, 3(c),
4(b), 70.15, subd. 1.

*751 CARDONA, P.J.
Appeal from a judgment of the Supreme Court
(Sheridan, J.), rendered April 22, 1999 in Rensselaer County, upon a verdict convicting defendant
of the crimes of criminal possession of a controlled
substance in the fourth degree and resisting arrest.

[12] Sentencing and Punishment 350H €=:>1408

Before: CARDONA, P.J., PETERS,
CARPINELLO and MUGGLIN, JJ.

SPAIN,

Defendant was indicted for criminal possession
of a controlled substance in the fourth degree and
resisting arrest. The crimes stemmed from an incident which occurred during the early morning hours
of August 2, 1998 in the City of Troy, Rensselaer
County. Evidence from the Huntley hearing and/or
the trial established that, at approximately 3:30
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A.M., a crowd of people gathered in the vicinity of
Congress and Fourth Streets as local taverns closed.
At that time, Troy Police **285 Officer Richard
Schoonmaker directed a driver in a line of several
double-parked vehicles on Fourth Street, a one-way
street, to move. Schoonmaker then came upon an
unoccupied vehicle; defendant approached, indicating that he would move it. As he *752 got into the
vehicle and put it in drive, however, Schoonmaker
told him to step out, believing there was an outstanding warrant for his arrest. Defendant became
argumentative, stating that he "wasn't going for
this" and, as he emerged from the vehicle, he
punched Schoonmaker in the face while attempting
to get away. Schoonmaker grabbed defendant, a
struggle ensued, and Troy Police Sergeant Gary
Gordon helped Schoonmaker put defendant on the
ground and into handcuffs. During the four to fiveminute struggle, Schoonmaker observed defendant
remove a white rock-like substance from his pants
pocket and both police officers observed defendant
throw the item a short distance away. The item was
retrieved and secured by another police officer.
Thereafter, defendant was transported to the police
station and held in the booking area.
After Schoonmaker received some medical attention at the station, he began the booking process.
Defendant asked what he was being charged with
and Schoonmaker indicated assault in addition to
the fact that there was an outstanding warrant for
his arrest. Meanwhile, Gordon completed a field
test of the recovered substance and reported to
Schoonmaker that it tested positive for cocaine and
weighed 9 1/2 grams. Schoonmaker informed defendant that he was also being charged with criminal possession of a controlled substance with intent
to sell and criminal possession of a controlled substance weighing more than one eighth of an ounce,
in that he had 9 1/2 ounces, "felony weight". Defendant then stated, "What do you mean 9 1/2
ounces? You mean 9 1/2 grams."
Defendant sought suppression of the above
statement and the physical evidence, contending

•
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that the statement was involuntarily obtained and
the physical evidence was the product of an illegal
arrest. Supreme Court denied both requests and,
following the trial, defendant was convicted of both
charges. Defendant was sentenced, as a second
felony offender, to a prison term of 6 to 12 years on
the conviction for criminal possession of a controlled substance in the fourth degree and to a concurrent one-year definite sentence on the conviction
for resisting arrest. Defendant appeals.
[ l] Defendant contends that Supreme Court
erred by denying his motion to suppress his oral
statement. Supreme Court correctly noted that since
defendant was concededly in custody and not given
Miranda warnings, the determinative question was
whether the statement was elicited as the result of
police interrogation (see, People v. Huffman, 41
N.Y.2d 29, 33, 390 N.Y.S.2d 843, 359 N.E.2d 353).
The operative test is whether defendant's statement
"can be said to have been triggered by police conduct which should reasonably *753 have been anticipated to evoke a declaration from [him]" (People
v. Lynes, 49 N.Y.2d 286, 295, 425 N.Y.S.2d 295,
401 N.E.2d 405; see, People v. Damiano, 209
A.D.2d 873, 619 N.Y.S.2d 214, affd. 87 N.Y.2d
477, 640 N.Y.S.2d 451, 663 N.E.2d 607). At the
Huntley hearing, Schoonmaker testified that he did
not administer the Miranda warnings because he
had no intention of questioning defendant. He further testified that he was responding to defendant's
repeated questioning concerning what he was being
charged with when he made the misstatement concerning the weight of the alleged cocaine. Applying
the above-mentioned test to the circumstances
herein, we do not find that Schoonmaker's misstatement when answering defendant**286 amounted to
police interrogation. Accordingly, we find no error
by Supreme Court in that regard.
[2][3] Next, we address defendant's argument
that Supreme Court improperly denied his motion
to suppress the crack cocaine. The Mapp hearing
testimony of a Troy City Court Judge established
that a warrant on an unrelated matter was mis-
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takenly issued and not rescinded, which warrant
prompted Schoonmaker to detain defendant in the
first instance. We, therefore, agree with Supreme
Court that the invalidly issued warrant failed to
provide probable cause for defendant's arrest (see,
People v. Jennings, 54 N.Y.2d 518, 522-524, 446
N.Y.S.2d 229, 430 N.E.2d 1282). However, we also
agree with Supreme Court that defendant's action in
striking out at Schoonmaker causing him to sustain
a bloody nose "was a calculated act not provoked
by the unlawful police activity" (People v. Wilkerson, 64 N.Y.2d 749, 750, 485 N.Y.S.2d 981, 475
N.E.2d 448) and, as such, was sufficient to attenuate the unlawful detention (see, People v. Boodle,
47 N.Y.2d 398, 418 N.Y.S.2d 352, 391 N.E.2d
1329, cert. denied 444 U.S. 969, 100 S.Ct. 461, 62
L.Ed.2d 383; People v. Townes, 41 N.Y.2d 97,390
N.Y.S.2d 893, 359 N.E.2d 402). At that point,
Schoonmaker had probable cause to arrest defendant for assault, thereby rendering the subsequent
seizure of the crack cocaine lawful.
[4] Furthermore, we find no merit in defendant's claim that Supreme Court erred by failing to
incorporate his trial testimony, which contradicted
Schoonmaker's version of the events, into the Mapp
hearing held during the trial. Although Supreme
Court incorporated the trial testimony of Schoonmaker and Gordon into the hearing, we note that
their trial testimony preceded the Mapp hearing.
We further note that defendant was given the opportunity to testify in the Mapp hearing, but elected
not to do so. Moreover, he failed to move to reopen
the Mapp hearing following the presentation of the
trial evidence (see, People v. Brooks, 279 A.D.2d
429, 719 N.Y.S.2d 848, Iv. denied 96 N.Y.2d 860,
730 N.Y.S.2d 34, 754 N.E.2d 1117; People v.
Kendrick, 256 A.D.2d 420, 682 N.Y.S.2d 234, Iv.
denied 93 N.Y.2d 900, 689 N.Y.S.2d 712, 711
N.E.2d 988). Thus, Supreme Court was precluded
from considering defendant's trial testimony in its
determination of the suppression *754 issues (see,
People v. Gonzalez, 55 N.Y.2d 720, 721-722, 447
N.Y.S.2d 145, 431 N.E.2d 630, cert. denied 456
U.S. 1010, 102 S.Ct. 2304, 73 L.Ed.2d 1306).
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[5] Defendant also contends that Supreme
Court erred in denying his motions for a trial order
of dismissal and to set aside the verdict because essential elements of both crimes were not proven.
Regarding the charge of criminal possession of a
controlled substance in the fourth degree, defendant
argues that "the People failed to prove, by any acceptable source, that the weight of the controlled
substance alleged to have been possessed by the defendant was one-eighth of an ounce or greater".
Proof that defendant possessed an aggregate weight
of one eighth of an ounce or more of cocaine is required to satisfy an essential element of the crime
of criminal possession of a controlled substance in
the fourth degree (see, Penal Law § 220.09(1] ).
The record reveals that the People's forensic expert
testified that the substance recovered at the scene
contained the narcotic drug cocaine. The expert further indicated that the substance weighed 8.83
grams. Defendant argues that the witness's failure
to convert the metric weight to the U.S. equivalent
expressed in ounces meant that there was insufficient proof of weight submitted to the jury. We
again find that argument unpersuasive (see, People
v. Christofora, **287 43 A.D.2d 766,350 N.Y.S.2d
772, cert. denied 419 U.S. 867, 95 S.Ct. 123, 42
L.Ed.2d 105). Moreover, we agree with Supreme
Court that a grams-to-ounces conversion is not, as
a matter of law, beyond the combined knowledge
and experience of a jury. Notably, defendant does
not contend that 8.83 grams is less than the U.S.
equivalent of one eighth of an ounce. Accordingly,
we find that Supreme Court properly refused to dismiss this count of the indictment.
Regarding the resisting arrest charge, defendant
argues that since his arrest was unlawful, there was
no "authorized arrest" to resist (Penal Law §
205.30). As noted above, while an arrest pursuant
to the warrant may not have been authorized, an arrest on the charge of assault was authorized. Accordingly, we find that Supreme Court properly refused to dismiss this count of the indictment.
[6][7] Defendant's next contention is that Su-
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preme Court erred in reinstructing the jury on the
"authorized arrest" element of the charge of resisting arrest when it added the following to the original charge:
[A]n arrest is authorized when it is made upon a
facially valid arrest warrant or if it is made by a
police officer who has a reasonable cause to believe that a defendant has committed an offense
in his presence. A facially valid arrest warrant issued by a Court with proper jurisdiction is not
rendered invalid or does not render an arrest invalid pursuant *755 to an unauthorized arrest
through some mistake or error that warrant is not
canceled or rescinded.
We agree with defendant that the second sentence in the above excerpt is incorrect. The Court of
Appeals has indicated that if an arrest warrant does
not provide justification for an arrest at the time of
its execution, it is violative of protected Fourth
Amendment interests regardless of whether it appears valid (see, People v. Jennings, 54 N.Y.2d
518, 522-523, 446 N.Y.S.2d 229,430 N.E.2d 1282,
supra ). However, Supreme Court alternatively
charged the jury that it might find defendant's arrest
authorized "if it is made by a police officer who has
a reasonable cause to believe that a defendant has
committed an offense in his presence". Schoonmaker testified that at the station, he initially informed defendant that he was under arrest for assaulting him. The record evidence amply supports
the existence of probable cause for defendant's arrest on that charge and, therefore, the key element
of resisting arrest, an "authorized arrest", was satisfied. Accordingly, the jury was not required to rely
upon the invalidated warrant as a basis for defendant's arrest. Under the circumstances, we find the
reinstruction to be nonconstitutional harmless error
since there was no significant probability that the
jury would have acquitted defendant on the charge
of resisting arrest in light of the overwhelming
evidence of his guilt (see, People v. Peacock, 68
N.Y.2d 675, 676-677, 505 N.Y.S.2d 594, 496
N.E.2d 683; People v. Crimmins, 36 N.Y.2d 230,
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241-242, 367 N.Y.S.2d 213, 326 N.E.2d 787).
[8][9] We turn next to defendant's claim that he
was deprived of the effective assistance of counsel.
He bases that argument on defense counsel's failure
to object to allegedly improper comments made by
the prosecutor during summation and his failure to
have defendant testify during the Mapp hearing.
The standard in New York for reviewing a claim of
ineffective assistance of counsel is ''whether the defendant was afforded 'meaningful representation' "
(People v. Henry, 95 N.Y.2d 563, 565, 721
N.Y.S.2d 577, 744 N.E.2d 112, quoting People v.
Benevento, 91 N.Y.2d 708, 712, 674 N.Y.S.2d 629,
697 **288 N.E.2d 584). Defendant contends that
the prosecutor's repeated use of the pronoun "I"
constituted an impermissible expression of personal
belief or opinion as to defendant's guilt. Such usage
was merely stylistic and did not, in our view, constitute an impermissible expression of belief or
opinion.
[10] Furthermore, defendant's challenge of defense counsel's decision not to call defendant as a
witness during the Mapp hearing, without proof establishing the absence of a strategic or other legitimate explanation for the claimed error, is insufficient to demonstrate ineffective assistance of counsel (see, People v. Garcia, 75 N.Y.2d 973, 974, 556
N.Y.S.2d 505, 555 N.E.2d 902; People v. Ahl, 243
A.D.2d *756 985, 987, 663 N.Y.S.2d 907, Iv.
denied 91 N.Y.2d 868, 668 N.Y.S.2d 566, 691
N.E.2d 638). On the record before us, we conclude
that defendant received meaningful representation.
Defense counsel made motions to suppress evidence and dismiss the indictment, " delivered cogent
opening and closing arguments * * *, pursued a
plausible defense strategy, conducted effective
cross-examination [of adverse witnesses], and made
appropriate objections" (People v. Crandall, 285
A.D.2d 742, 743, 728 N.Y.S.2d 580). Therefore, we
find no merit to defendant's claim of ineffective
representation.
[ I I] Defendant also argues that his sentence
was excessive. He indicates that Supreme Court im-
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properly considered his failure to plead guilty in determining the sentence. While the record discloses
that the court referred to the fact that defendant refused several plea offers, it expressly disavowed
penalizing him for doing so and appears, instead, to
have primarily relied on defendant's criminal history, an appropriate sentencing factor. Accordingly,
we cannot say that retaliation or vindictiveness for
exercising the right to trial played a role in defendant's sentencing (compare, People v. Cox, 122
A.D.2d 487, SOS N.Y.S.2d 247).
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END OF DOCUMENT

[12] Additionally, we have noted that " 'the
imposition of the sentence rests within the sound
discretion of the trial court, and we should not interfere unless there has been a clear abuse of discretion or extraordinary circumstances' " (People v. Simon, 180 A.D.2d 866, 866, 580 N.Y.S.2d 493, Iv.
denied 80 N.Y.2d 838, 587 N.Y.S.2d 922, 923, 600
N.E.2d 649, 650, quoting People v. Harris, 57
A.D.2d 663, 663, 393 N.Y.S.2d 608). Given defendant's criminal history, which includes two
felony drug convictions, and the fact that his sentence was within the applicable statutory parameters for the particular crimes (see, Penal Law §
70.06[2], [3][c]; [4][b]; § 70.15 [1] ), we find no
abuse of discretion by Supreme Court. Moreover,
we find no extraordinary circumstances warranting
modification in the interest of justice (see, CPL
470.15[6][b] ) nor do we find the sentence disproportionate to the offenses.
We have considered defendant's remammg
contentions and find that they are either unpreserved or lack merit.
ORDERED that the judgment is affirmed.
PETERS, SPAIN, CARPINELLO and MUGGLIN,
JJ ., concur.
N.Y.A.D. 3 Dept.,2001.
People v. Franklin
288 A.D.2d 751, 733 N.Y.S.2d 283, 2001 N.Y. Slip
Op.09620
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CERTIFICATE OF SERVICE
I hereby certify that on the

jQ_ day of July, 2013, I served a copy of the foregoing

STATE'S SUPPLEMENTAL MEMORANDUM OPPOSING DEFENDANT'S MOTION
FOR JUDGMENT OF ACQUITTAL OR NEW TRIAL thereof into the mail slot for DAN
BROWN OF FULLER LAW OFFICE located at the District Court Services Office and for
delivery on the regular delivery route made every morning and afternoon to all Courthouse
offices receiving mail from the Prosecutor's Office.

Legal Assistant
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case Noe_CR-2011-1483J> and

CR-=-20T2-roT31
MEMORANDUM IN SUPPORT
OF DEFENDANT'S RENEWED
MOTION FOR JUDGMENT OF
ACQUITTAL AND/OR MOTION
FOR NEW TRIAL

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Memorandum in Support of her Renewed
Motion for Judgment of Acquittal and/or Motion for New Trial.
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The basis for Defendant's Motion is that the State has failed to introduce evidence
on an essential element of the crime of Trafficking.
Specifically, Defendant claims that insufficient evidence was presented as to the
amount of drug necessary to justify a charge of Trafficking, i.e., more than 28 grams.
The Prosecution in this matter has filed two Memoranda opposing Defendant's
Renewed Motion for Judgment of Acquittal and/or New Trial. The State cites State v.
Huggins, 103 Idaho 422, 427 (Ct.App. 1982), on the proposition that on a Motion for
Judgment of Acquittal under Idaho Criminal Rule 29, the Trial Judge must "review the
evidence in the light most favorable to the State, recognizing that full consideration must
be given to the right of the jury to determine ... the weight to be afforded evidence, as
well as the right to draw all justifiable inferences from the evidence." [emphasis added.]
Further, the Prosecution cites State v. Franklin, 288 AD.2d 751, 754, 733
N.Y.Supp.2d 283, for the proposition that a "grams-to-ounces conversion" is not, as a
matter oflaw, beyond the combined knowledge and experience of a jury."
Taking these two cases together, the Prosecution's position is basically that if the
Court reviews the evidence in the light most favorable to the State and gives full
consideration of the right of the jury to draw all justifiable inferences from the evidence, a
rational trier-of-fact could reasonably conclude that an ounce is more than 28 grams
without receiving evidence on the actual number of grams in an ounce, thereby
reasonably concluding that all elements necessary for the conviction had been presented
and would justify a verdict of guilty.
Quite frankly, the Defendant would agree with most of the legal authority cited by
MEMORANDUM - 2
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the Prosecution. However, Defendant cannot agree that it is relevant. The Prosecution
has conveniently ignored two very important factors. The Court specifically declined to
take judicial notice of the number of grams in an ounce, and the law is clear that facts not
traditionally cognizable must be proved. Holtz v. Babcock, 143 Mont. 371, 390 P.2d 801,

Leahy v. Department ofRevenue, 266 Mont. 94,879 P.2d 653 (1994).
However, since the Judge denied judicial notice, the jury had to find that there
were "more than 28 grams" involved in this case to convict, which brings up the second
issue. The only evidence presented during the entire testimony was a statement of Officer
Sweezy who responded to the question, ''how many grams are there in an ounce?" He
responded that there were "approximately 28." There simply was no other evidence
offered regarding the number of grams of drugs involved in this case.
The Prosecution did state in his closing argument that the Officer had testified that
there were "more than 28 grams" involved. This was clearly erroneous, if not improper,
and did amount to at least, an impermissible influence on the jury. Hard v. Burlington,
N.R. Co., 870 F.2d 1454, 1462 (9th Cir. 1989). The fact that the jury heard the
Prosecution's erroneous statement can only strengthen Defendant's position in this
matter.
The question of whether the Court's refusal to take judicial notice of the grams-toounces conversion tables was erroneous, whether it was right or wrong, is irrelevant. The
Court did what it did and thereby set the standard regarding which party had what burden
of proof and, more importantly, what evidence had to be produced to convict the
Defendant. In other words, right or wrong, the rules were laid down by the Court, and in
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order for the jury to convict the Defendant, the Prosecution had to prove that there was a
representation of "28 grams or more" of drugs involved in this transaction. All that was
proven by the Prosecution was that there were "approximately'' 28 grams in an ounce,
which is not sufficient to support a conviction because the Prosecution did not prove a
major element of this crime beyond a reasonable doubt. "More than 28 grams" would be
beyond a reasonable doubt. Approximately 28 grams is not. And, certainly the
Prosecution's representation to the jury in his closing argument that the Officer had
testified that there were "more than 28 grams in an ounce", is not only erroneous, but
improper, and creates an impermissible influence on the jury requiring an acquittal and/or
new trial.
It should be noted that the law in most jurisdictions follows the rule that it is
discretionary with the Trial Court whether it will take judicial notice of well-established
patterns of fact, usually depending upon the nature of the subject matter, the issue
involved, the apparent justice, and the circumstances of the particular case. Brough v.

Ute Stampede Ass 'n., 105 Utah 446, 142 P.2d 670 (1943).
The test of whether a court will take judicial notice of a fact is whether sufficient
notoriety will attach to the fact, and if there is any doubt either as to the fact itself or as to
its being a matter of common knowledge, evidence will be required. Ecco High

Frequency Corp. v. Amtorg Trading Corp., 81 N.Y.S.2d. 610 (1948). Judicial notice
should be exercised with caution, and care taken that the requisite notoriety exists, and
every reasonable doubt as to whether sufficient notoriety exists should be resolved in the
negative. Timson v. Manufacturer's Coal & Coke Co., 119 S.W. 565 (1909). The power
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of judicial notice is, as to matters claimed to be matters of general knowledge, one to be
used with caution, and.if there is any doubt, either as to the fact itself or as it its being a
matter of common knowledge, evidence should be required. Communist Party of U.S. of

America v. Peek, 127 P.2d 889 (1942). For a fact to be subject to judicial notice, is must
be so notorious that court may properly assume its existence without proof. Masters v.

Rodgers Development Group, 321 S.E.2d 194 (1984).
Essentially, by convicting the Defendant of conspiring to deliver "more than 28
grams of drugs", the jury must have considered information that was not admitted at trial.

CONCLUSION
Idaho Rule of Evidence 201 (b) provides that a judicially noticed fact must be one
not subject to reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial court, or (2) capable of accurate and ready determination
by resort to sources whose accuracy cannot be reasonably questioned. "A court must take
judicial notice ifrequested by a party and supplied with the necessary information."

Idaho Rule ofEvidence 201 (b), Newman v. State, 149 Idaho 225, 227 (Ct.App. 2010).
In the instant case, the Court denied the State's request to take judicial notice of
the conversion of one ounce into grams. As such, it can only be assumed that the
information that is sought to be taken notice of is information that is not generally known
within the territorial jurisdiction of the court, and/or was not capable of accurate and
ready determination. Further, documents generally should be placed into evidence
through ordinary avenues. Newman v. State, 149 Idaho 225, 227 (Ct.App. 2010). This is
done by laying an appropriate foundation to demonstrate the documents authenticity and
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relevance. (See Idaho Rule of Evidence 901 and 902.) The State failed to introduce any
evidence in support of their requested judicial notice. It is also worth noting that the State
has requested that the Court take judicial notice of a fact that forms an essential element
of the charges in the instant case.
Defendant's argument in relation to the confidential informant jury instruction has
already been set forth of record.
Defendant requests that this Honorable Court order that the Defendant be
acquitted on all counts, or, in the alternative, that she be granted a new trial.
DATED This 1k,day of July, 2013.

Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the ~ a y of July, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:

Grant Loebs
Twin Falls County Prosecutor
P. O.Box 126
Twin Falls, ID 83303-0126
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DISTRICT COURT

Plfth Judlclal District

County of lwln Falls - State of Idaho

.. JULA5 2013

-

DaputyCledl:

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES
.

.

t'Ji _

CR-2011-0014836/CR-2012-101 :1
State of Idaho vs. Bryann Kristine Lemmonsd'liriisenf5i NotPresent)
Hearing type: Motion for Judgment of AcquitfarorNew Trial
Courtroom: 2
Hearing date: 7/15/2013
Time: 10:30 AM
.
Judge: Randy J. Stoker
Minutes C l e ~ g ~ ~
Court r e p o ~ ~
Defense Attorney:
,
Prosecutor:
'
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DISTRICT COURT

Fifth Judicial District

County of Twin Fall!! • State of Idaho

JUL 15 2013
/ ;wf.111

---''--Deputy-:-~:

By _ _ _
J-H-.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
State of Idaho,
Case No. CR-2012-10131, CR-201114836

Plaintiff,

vs.
ORDER GRANTING MOTION FOR
NEW TRIAL IN PART, DENYING
MOTION FOR NEW TRIAL IN PART
AND DENYING MOTION FOR
JUDGMENT OF ACQUITTAL

Bryann Kristine Lemmons,
Defendant.

On June 13, 2013, the Defendant filed a Renewed Motion for Judgment of Acquittal and
Motion for New Trial. Hearing was held on July 15, 2013. For the reasons stated on the
record, the Court holds as follows:
1. The Motion for Judgment of Acquittal is DENIED.
2. The Motion for New Trial on Count 1 Part 1 and Count 2 Part 1 is DENIED.
3. The Motion for New Trial on Count 1 Part 2 and Count 2 Part 2 is GRANTED.
4. The Motion for New Trial on Counts 3 and 4 is GRANTED.
IT IS SO ORDERED.
Dated this

~

_Jl_ day of July 2013.
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CERTIFICATE OF SERVICE

I hereby certify that on the
15 day of July 2013, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:
Peter Hatch
Twin Falls County Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ..("court Folder

Dan Brown
PO Box L
161 Main Avenue West
Twin Falls, ID 83303-1806

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
(,/2 Court Folder

D o ~
Clerk
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. O.BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

DISTRICT COURT

Fifth Judicial District

County of Twin Falls • State of Idaho

JUL 15 2013
By

lo;~ 1Aitt
Clerk

Deputy Clerk

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No. CR-2011-14836 and
CR-2012-10131
SUPPLEMENTAL
MEMORANDUM IN SUPPORT
OF DEFENDANT'S RENEWED
MOTION FOR JUDGMENT OF
ACQUITTAL AND/OR MOTION
FOR NEW TR1AL

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Supplemental Memorandum in Support of her
Renewed Motion for Judgment of Acquittal and/or Motion for New Trial.
The Prosecution in this matter has argued vehemently that, evidently, the Court
was wrong in not taking judicial notice that one ounce is more than 28 grams. And, had

SUPPLEMENTAL MEMORANDUM - 1

454

•

•

no one brought it up during the trial, i.e., no one moved for judicial notice of that fact,
then Defendant's position that the jury could not have based their decision on that fact
would not have been as strong.
However, once the Motion was made and the Court denied said Motion, the
Court, in effect, stated (created a limitation) that the conversion of "one ounce to more
than 28 grams" is not judicially cognizable. Therefore, the Prosecution was put in a
position of having to present evidence that there was "more than 28 grams in one ounce"
and evidence of one ounce only would simply not do.
There are statutes that require the Court to take judicial notice under certain
circumstances, and Idaho certainly has one which states "[A] court must take judicial
notice if requested by a party and supplied with the necessary information." Idaho Rule
ofEvidence 201 (b), Newman v. State, 149 Idaho 225,227 (Ct.App. 2010). However, that

is not the situation here, as the Prosecution never produced the "necessary information".
The real issue is not whether the conversion of "one ounce to more than 28
grams" is capable of judicial notice. The question is, what effect did the Judge's decision
have in not taking judicial notice of that factor? Essentially, the Court made it necessary
for the Prosecution to prove that there were "more than 28 grams" of drugs involved and
proving that there was one ounce involved simply wouldn't do it. The Prosecution failed
to do this.
Even if the Court was in error in this regard, which it was not, the Court's denial
of the Prosecution's Motion to take judicial notice from that point on affected both the
Prosecution and, more impmiantly, the defense's strategy.
SUPPLEMENT AL MEMORANDUM - 2
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Based upon the Court's ruling, if the Prosecution didn't prove "more than 28
grams" the situation completely changed regarding what the defense must prove or
disprove, i.e., there would be no need to have Defendant testify at all because the
Prosecution had not proven their case. Should this Court now rule that the jury could
take judicial notice that one ounce was "more than 28 grams", Defendant's rights to
defend herself would have been passed-over because defense counsel would have been
under the impression that the Defendant would not need to testify. This created a "leapfrog" effect over the Defendant's constitutional rights to due process.

In other words, defense counsel in this case could have relied upon the Court's
ruling to their detriment, because they would have been under the impression that they
did not need to put on any evidence that there was "less than 28 grams".
So, any argument that this was harmless error is obviously frivolous because it
directly affected the constitutional rights to due process and, additionally, involved a
major element of the crime of Trafficking.
Basically, because of the Prosecution's Motion and the Court's denial, the
Prosecution was required to prove "more than 28 grams" to obtain a conviction.
And certainly this Court could not find harmless error considering the fact that the
jury must.have been influenced by the Prosecution's statement during closing arguments
that Officer Sweezy had testified to "more than 28 grams". To find harmless error in this
matter would have the effect of the Prosecution "leap-frogging" over Defendant's
constitutional rights to due process. A directed verdict would have been in order in this
case and possibly more appropriate. But, an acquittal will certainly do.

SUPPLEMENT AL MEMORANDUM - 3
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Consider the following cases:
Holtz v. Babcock, 143 Mont. 371,390 P.2d 801. Facts which are not judicially
cognizable must be proved, even though known to the Judge or to the Court as an
individual.
Brown v. Piper, 91 U.S. 37, 23 L.Ed. 200, The Canadian St. Regis Band of
Mohawk Indians v. State of New York, N.D.N.Y. (7-8-20) (July 8, 2013), Holtz v.
Babcock, 143 Mont. 371,390 P.2d 801. The individual and extra-judicial knowledge on
the part of the judge will not dispense with proof of facts not judicially cognizable, and
cannot be resorted to for the purpose of supplementing the record.
Brough v. Ute Stampede Ass 'n., 105 Utah 446, 142 P.2d 670 (1943). It is
discretionary with the trial court whether it will take judicial notice of well-established
matters of fact, the Court's rulings thus usually depending upon the nature of the subject,
the issue involved, the apparent justice, and the circumstances of the particular case.
Brown v. Piper, 91 U.S. 37, 23 L.Ed. 200, The Canadian St. Regis Band of
Mohawk Indians v. State ofNew York, N.D.N.Y. (7-8-20) (July 8, 2013). It has been
stated that in exercising this discretionary power, the Court should proceed with great
caution.
State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re Care & Treatment of
Ontiberos, 295 Kan. 10,287 P.3d 855 (2012). There is no rule of trial practice more
universally accepted and applied than the rule that counsel may not introduce into his
argument to the jury statements unsupported by evidence produced on the trial and made
not as expressions of belief or proof, but as assertations of fact.
Waldron v. Waldron, 156 U.S. 361, 39 L.Ed. 453, 15 S.Ct. 383. A statement by
counsel and argument of facts not in evidence are a mistreatment of the evidence and
generally regarded as reversible error, especially if the statement of the facts not in
evidence is willful.
Bryant v. Tulare Jee Co., 125 Cal.App.2d 566,270 P.2d 880. It has been
recognized that the trial court is in a favorable position to determine the effect of the
argument, and consequently it has been quartered a larger measure of discretion in
determining whether the verdict was affected.
RESPECTFULLY SUBMITTED This

day of July, 2013.
,1S~

FULLER LAW OFFICES

mey for Defendant
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CERTIFICATE OF MAILING AND FACSIMILE
I, the undersigned, do hereby certify that on the /5~ay of July, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
(208) 736-4120
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Fifth Judicial District
County of Twin Falls - State of Idaho
July 16, 2013 2:29 PM
By_ _-----,,,A,,__ _ _ _......,,.,..~

?{

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)
)

STATE OF IDAHO,
Plaintiff.
vs.
Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83341
Defendant.
DOB:
DL:

__

CASE NO: CR-2011-0014836

)
)
)

NOTICE OF HEARING

)
)

)
)
)
)

_______ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Pretrial Conference Friday, August 09, 2013
Judge:
Honorable Randy J. Stoker
Jury Trial
Judge:

Tuesday, August 20, 2013
Honorable Randy J. Stoker

01:30 PM

08:30 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday, July
16, 2013.

Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.
Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

v

Mailed_ _

Box

Mailed

Box/

Grant Loebs

--

Dated: Tuesday, July 16, 2013
Kristina GI cock --Clerk of the District Court
By:
NOTICE OF HEARING

459

•

•

···r·;,R
rnsrntc"T
i~ JIJ , ·r
F· l
1\1J/:l•
' ;i A L c: C
r 'l._, 0., /0/:, /c{r)
,"
r i [D

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. O.BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

2013 JUL 18 PH 3: 46
BY
--=-----=-----.....
. _ ·--·-.. _

~

. CL(ijf-

~-----Df.P!J~v

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin
Falls County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 29th day of July, 2013, at
10:30 o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin

Falls County Courthouse, County of Twin Falls, City of Twin Falls, State ofldaho, the
above-named attorney for the Defendant will call up for disposition by the Court her

NOTICE OF HEARING - 1
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Motion to Reinstate Bond.

Counsel requests oral argument at this hearing. Counsel hereby advises the
Court, opposing counsel and the parties of their intention to produce testimony and
evidence at the hearing, and further advises the Court, opposing counsel and the parties of
their intention to cross-examine any witnesses.
DATED T h i s ~ of July, 2013.
FULLER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the ~ y of July, 2013, I caused a
true and correct copy of the foregoing Notice of Hearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131
MOTION TO
REINSTATE BOND

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby requests that this Honorable Court reinstate the bond previously
posted in the above-entitled matter.
Counsel requests oral argument.

~-

DATED This

j_!J_ day of July, 2013.
FULLER LAW OFFICES
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CERTIFICATE OF MAILING

I, the undersigned, do hereby certify that on the/f!i!cta,y of July, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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ID ATTY GEN - CRIM DIV

NO, 575

P. 2

CllSTRICT COURT
TWIN FALLS CO. IDAHO
FILED

LAWRENCE G. WASDEN
Attorney General
state of Idaho

2813 JUL 21+ PH 3: 22
BY------.. . CLERK

PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

--~~----DEPUTY

KENNETH K. JORGENSEN
Idaho State Bar# 4051
Deputy Attorney General
P. 0. Box 83720
Boise, Idaho 83720-001 O
(208)3~34

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY
STATE OF IDAHO

)
)
)

Plalntlff-Appellant,

Case Nos. CR-2011-14836

)

vs.
BRYANN KRISTINE LEMMONS,

Defendant-Respondent.

)
)
)
)
)
)

NOTICE OF APPEAL

TO:
BRYANN KRISTINE LEMMONS, THE ABOVE-NAMED
RESPONDENT, DANIEL S. BROWN, FULLER LAW OFFICES, PO BOX L, 161
MAIN AVENUE WEST, TWIN FALLS, 83301, AND THE CLERK OF THE

ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, State of Idaho, appeals against the

above-named respondent to the Idaho Supreme Court from the ORDER

GRANTING MOTION FOR NEW TRIAL IN PART, DENYING MOTION FOR

NOTICE OF APPEAL - 1
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JUL. 24. 2013 2:52PM

•

ID ATTY GEN - CRIM DIV

•

NO. 575

P. 3

NEW TRIAL IN PART AND DENYING MOTION FOR JUDGMENT OF
ACQUITTAL, entered in the above-entitled action on the 15th day of July, 2013,
The Honorable Randy J. Stoker presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court,

and the judgments or orders described in paragraph 1 above are appeafable
orders under and pursuant to Rule 11 (c)(B), I.A.R.
3.

Preliminary statement of the issue on appeal: Whether the district

court erred in granting a new trial based on a perceived lack of evidence of how
many grams are in an ounce.

4.

To undersigned's knowledge, no part of the record has been

sealed.
5.

The appellant requests the preparation of the following portions of

the reporter's transcript
a.

The jury trial held May 29 and 30, 2013 (Tracey Barksdale,

reporter, estimated number of pages unknown);
b.

The hearing on the motion for acquittal or new trlal held July

15, 2013 (Tracey Barksdale, reporter, estimated number of pages

unknown).
6.

Appellant requests the normal clerk1s record pursuant to Rule 28,

I.A.R.

NOTICE OF APPEAL - 2
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7.

•

ID ATTY GEN - CRIM DIV

I certify:
(a)

•

NO. 575

P. 4

A copy of this notice of appeal is being served on eaoh

reporter of whom a transcript has been req1:1ested as named below at the

address set out below:
TRACY BARKSDALE
Court Reporter
Twin Falls District Court
PO Box 126
Twin Falls, ID 83303-0128
(b)

Arrangements have been made with the Twin Falls County

Prosecuting Attorney who will be responsible for paying for the reporter's .

traf16cript;
(c)

The appeUant is exempt from paying the estimated fee for

the preparation of the record because the State of Idaho Is the appellant (Idaho
Code§ 31-3212);
(d)

There Is no appellate filing fee since this Is an appeal In a

criminal case (IAR. 23(a)(8));

(e)

Service is being made upon all parties required to be served

pursuant to Rule 20, IAR.

DATED this 24th day of July, 2013

K NNETH K JORGE
Deputy Attorney Gene
Attorney for the Appellant

NOTICE OF APPEAL - 3
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'ATTY GEN - CRIM DIV

CERTIFICATE OF MAILING

•

NO, 575

P. 5

I HEREBY CERTIFY that I have this 24th day of July, 2013, caused a true
and correot copy of the attached NOTICE OF APPEAL to be placed in the United
States mail, postage prepaid, addressed to:
THE HONORABLE RANDY J. STOKER
Twin Falls District Court
PO Box 126
Twin Falls, ID 83303-0126
PETER M. HATCH
Twin Falls County Prosecutor's Office
PO Box 126
Twin Falls, ID 83303-0126
DANIELS. BROWN
Fuller Law Offices
POBoxL
161 Mein Avenue West
Twin Falls, ID 83301
TRACY BARKSDALE
Court Reporter
Twin Falls District Court
PO Box126
Twin Falls, ID 83303-0126

HAND DELIVERY
MR. STEPHEN W. KENYON
CLERK OF THE COURTS
P.O. Box 83720
Boise, Idaho 83720-0101

KKJ/prn
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

MOTION FOR
RECONSIDERATION
AND MEMORANDUM IN
SUPPORT THEREOF

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby moves this Honorable Court to reconsider its decision and Order
Granting Motion for New Trial in Part, Denying Motion for New Trial in Part an_d

MOTION FOR RECONSIDERATION AND MEMORANDUM IN SUPPORT - 1
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Denying Motion for Judgment of Acquittal entered on or about July 15, 2013. Said
Motion is based upon Idaho Criminal Rule 12. In Support of said Motion, the Defendant
states as follows:
Counsel for Defendant previously filed a Renewed Motion for Judgment of
Acquittal and Motion for New Trial. The hearing was held on July 15, 2013, and the
Court ruled as follows:
1. The Motion for Judgment of Acquittal is denied.
2. The Motion for New Trial on Count 1 Part 1 and Count 2 Part 1 is denied.
3. The Motion for New Trial on Count 1 Part 2 and Count 2 Part 2 is granted.
4. The Motion for New Trial on Counts 3 and 4 is granted.
The Court's decision was evidently based upon the fact that: (a) the State had not
provided sufficient evidence to support a verdict of guilty to Conspiracy to Traffic
Methamphetamines, and (b) Delivery was a lesser included offense of Conspiracy to
Traffic Methamphetamines, and evidently, the State had proven their case of Delivery
against Defendant.
The Defendant takes exception to these rulings and asks the Court to reconsider
its decision for the following reasons:
The recent case of Evans v. Michigan, 133 S.Ct. 1069, 185 L.Ed.2d 124, 81
U.S.L.W. 4103, 13 Cal. Daily Op. Serv. 1975, 2013 Daily Journal D.A.R. 2322, 24 Fla.
L. Weekly Fed. S 21, which was decided February 20, 2013, and specifically abrogates

State v. Korsen, 138 Idaho 706, 69 P.3d 126, would seem to indicate that because the
State had failed to provide sufficient evidence to support a verdict of guilty against the
MOTION FOR RECONSIDERATION AND MEMORANDUM IN SUPPORT - 2
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Defendant, that the Defendant is deemed to be acquitted of the charge of Conspiracy to
Traffic and retrial of Defendant on this charge would be barred by the Double Jeopardy
Clause of the Constitution.
Defendant does not take exception to the finding by the Court that the State had
not provided sufficient evidence to support the verdict but, rather, takes exception to the
Court's remedy of ordering a new trial. It is Defendant's position that the Court's abovestated finding amounts to an acquittal, despite the Court's denial of an acquittal, i.e., it
doesn't matter what the Court called it, the finding by the Court amounts to an acquittal.
In this regard, the Court in Evans v. Michigan sets out as follows:
[O]ur cases have defined an acquittal to encompass any ruling that the
prosecution's proof is insufficient to establish criminal liability for an
offense. See ibid., and n. 11; Burks v. United States, 437 U.S. 1, 10, 98
S.Ct. 2141, 57 L.Ed.2d 1 (1978); United States v. Martin Linen Supply
Co., 430 U.S. 564, 571, 97 S.Ct. 1349, 51 L.Ed.2d 642 (1977). Thus an
"acquittal" includes "a ruling by the court that the evidence is insufficient
to convict," a "factual finding [that] necessarily establish[es] the criminal
defendant's lack of criminal culpability," and any other "rulin[g] which
relate[ s] to the ultimate question of guilty or innocense." Scott, 43 7 U.S.,
at 91, 98, and n. 11, 98 S.Ct. 2187 (internal quotation marks omitted).
These sorts of substantive rulings stand apart from procedural rulings that
may also terminate a case midtrial, which we generally refer to as
dismissals or mistrials. Procedural dismissals include rulings on questions
that "are unrelated to factual guilty or innocense," but ''which serve other
purposes," including "a legal judgment that a defendant, although
criminally culpable, may not be punished" because of some problem like
an error with the indictment. Id., at 98, and n. 11, 98 S.Ct. 2187.
Both procedural dismissal and substantive rulings result in an early end to
trial, but we explained in Scott that double jeopardy consequences of each
differ. "[T]he law attaches particular significance to an acquittal," so a
merits-related ruling concludes proceedings absolutely. Id., at 91, 98 S.Ct.
2187. This is because "[t]o permit a second trial after an acquittal,
however mistaken the acquittal may have been, would pr~sent an
unacceptably high risk that the Government, with its vastly superior

MOTION FOR RECONSIDERATION AND MEMORANDUM IN SUPPORT - 3
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resources, might wear down the defendant so that 'even though innocent
he may be found guilty,'" Ibid. (quoting Green v. United States, 355 U.S.
184, 188, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957)). And retrial following an
acquittal would upset a defendant's expectation of repose, for it would
subject him to additional "embarrassment, expense and ordeal" while
"compelling him to live in a continuing state of anxiety and insecurity."
Id., at 187, 78 S.Ct. 221. In contrast, a "termination of the proceedings
against [a defendant] on a basis unrelated to factual guilt or innocence of
the offense of which he is accused," 437 U.S., at 98-99 S.Ct. 2187, i.e.,
some procedural ground, does not pose the same concerns, because no
expectation of finality attaches to a properly granted mistrial.

"[I]t is plain that the [trial court] ... evaluated the [State's] evidence and
determined that it was legally insufficient to sustain a conviction." Martin
Linen, 430 U.S., at 572, 97 S.Ct. 1349. The trial court granted Evan's
motion under a rule that requires the court to "direct a verdict of acquittal
on any charged offense as to which the evidence is insufficient to support
conviction." Mich. Rule Crim. Proc., 6.419(A) (2012). And the court's
oral ruling leaves no doubt that it made its determination on the basis of
"'[t]he testimony"' that the State had presented. 491 Mich., at 8, 810
N.W.2d,m at 539. This ruling was not a dismissal on a procedural ground
"unrelated to factual guilty or innocence," like the question of
"preindictment delay" in Scott, but rather a determination that the State
had failed to prove its case. 437 U.S., at 98, 99, 98 S.Ct. 2187. Under our
precedents, then, Evans was acquitted.
There is no question the trial court's ruling was wrong; it was predicated
upon a clear misunderstanding of what facts the State needed to prove
under State law. But that is ofno moment. Martin Linen, Sanabria,
Rumsey, Smalis, and Smith all instruct that an acquittal due to insufficient
evidence precludes retrial, whether the court's evaluation of the evidence
is "correct or not," Martin Linen, 430 U.S., at 571, 97 S.Ct. 1349, and
regardless of whether the court's decision flowed from an incorrect
antecedent ruling oflaw. Here Evans' acquittal was the product of an
"erroneous interpretatio[n] of governing legal principals," but as in our
other cases, that error affects only ''the accuracy of [the] determination" to
acquit, not "its essential character." Scott, 437 U.S., at 98, 98 S.Ct. 2187
(internal quotation marks omitted).
And, evidently it doesn't matter what label is used by the Court, as indicated by
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the Court in Evans as follows:
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Our decision turns not on the form of the trial court's action, but rather
whether it "serve[s]" substantive "purposes" or procedural ones. Scott,
437 U.S., at 98, n. 11, 98 S.Ct. 2187. If a trial court were to announce,
midtrial, ''The defendant shall be acquitted because he was prejudiced by
preindictment delay," the Double Jeopardy Clause would pose no barrier
to reprosecution, notwithstanding the "acquittal" label. Cf. Scott, 437 U.S.
82, 98 S.Ct. 2187, 57 L.Ed.2d 65. Here we know the trial court acquitted
Evans, not because it incanted the word "acquit" (which it did not), but
because it acted on its view that the prosecution had failed to prove its
case.
In view of the recent Evans case (February, 2013), and its specific abrogating of

State v. Korsen, 138 Idaho 706, 69 P.3d 126, the Defendant in the principal case was
entitled to an acquittal when the Court ruled that the State had failed to produce sufficient

evidence of Conspiracy to Traffic. And, accordingly, the Double Jeopardy Clause would
bar a retrial for the same offense. A Judgment of Acquittal should have issued.
Next, the Defendant takes issue with the Court's denial of Defendant's Motion for
New Trial on the charge of Delivery of a Controlled Substance. While Defendant agrees
that Delivery is probably a lesser included offense to Conspiracy to Traffic, Defendant

does not agree that she is not entitled to at least a new trial, if not an acquittal, of the
charge of Delivery.

Defendant's concession that Delivery in this case is a lesser included offense of
the Conspiracy charge is based primarily on State v. Anderson, 82 Idaho 293, 352 P.2d
972 (Idaho 1960). As the Anderson case indicates, prior decisions in the State ofldaho
are in some state of confusion as to what constitutes the necessarily included offenses.
However, the Court did specifically hold as follows:
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We therefore hold, in our desire to clear the confusion which has arisen in
the premises, that pursuant to I.C. § 19-2312, any offense, the commission
of which is necessarily included in that charged in the indictment or
information, is an included offense; that, therefore, it is proper for an
accused to request, and for the trial court to give, an instruction permitting
a conviction of such an included offense, if there is sufficient evidence to
support a conviction of the included offense.
Counsel for Defendant certainly recognizes that there is a good deal of case law to
the contrary, but in our opinion, the Anderson case eliminates the need to wade through
all of the exceptions. In fact, in our opinion, all of that is basically irrelevant. What is
relevant is the fact that the Court in the principle case denied a Motion for a New Trial,
despite two fundamental errors that, without a doubt, prejudiced the jury verdict.
First of all, the Court in trying the case refused to give a requested informant
instruction based on the fact that Idaho State law did not require same, despite Ninth
Circuit law requiring such an instruction if requested.
It is clear that under the Constitution's Supremacy Clause, U.S. CONST. art. VI,
cl. 2, federal legislation enacted pursuant to constitutionally derived federal authority
trumps a conflicting state law, even if the state law furthers a court police power interest.

Gonzales v. Raich, 545 U.S. 1, 29, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005). "(The
Supremacy Clause unambiguously provides that if there is any conflict between federal
and state law, federal law shall prevail").
However, in the principal case, there isn't any conflicting law involved. There
just isn't any state law requiring such an instruction. Based upon that fact, i.e., the
absence of state law, the Court in this case refused to follow Ninth Circuit law and give
the requested instruction. It is Defendant's position that said refusal violated Defendant's
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rights to due process. Consider the following cases.
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In U.S. v. Monzon-Valenzuela, 186 F.3d 1181 (9th Cir. 1999) "the informant
instruction applies only to witnesses ''who provide evidence against a defendant for some
personal advantage or vindication, as well as for pay or immunity."
In U.S. v. Cuellar, 96 F.3d 1179 (9 th Cir. 1996). The defendant in this case argued
that the district court erred in denying his motion to dismiss the indictment for outrageous
government conduct because Garavito was paid a "contingent" fee that was dependant
upon the amount of drugs involved and upon whether Cuellar was conflicted. In his
argument he pointed out that the Fifth Circuit held that an informant paid a contingent fee
is not a competent witness and that a conviction based on said testimony must be
reversed. Williamson v. United States, 311 F.2d 441 (5 th Cir. 1962).
Despite the fact that the Williamson case was overruled in terms of"per se
exclusion", the Court in Williamson stressed the danger to the criminal justice system that
exist with the use of paid informants. The Court specifically stated as follows:
We, and other courts as well, have consistently held that the government is
not precluded from using informants before or during trial simply because
an informant may have a motive to falsify testimony or to entrap innocent
persons. Indeed, the Supreme Court dealt with the issue in Hoffa v. United
States, 385 U.S. 293 (1966), and resolved it against Cuellar's position
here. While the Chief Justice in dissent would have foreclosed
prosecution based on what he thought was a particularly unsavory use of
an informant, the majority held that regardless of the fact that Hoffa's
informant may have had more of a motive to lie than most, it does not
follow that his testimony was untrue, not does it follow that his testimony
was constitutionally inadmissible. The established safeguards ofhe
Anglo-American legal system l!=}ave the veracity of a witness to be tested
by cross-examination, and the credibility of his testimony to be determined
by a properly instructed jury. At the trial of this case, [the informant] was
subject to rigorous cross-examination, and the extent and nature of his
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dealings with federal and state authorities were insistently explored. The
trial judge instructed the jury, both specifically and generally with regard
to assessing [the informant's] credibility. The Constitution does not
require us to upset the jury's verdict.
The important point here is that the Cuellar case indicates that the informant's
testimony was constitutionally admissible and as long as the veracity of the witness is
tested by cross-examination and the credibility of the testimony is determined by proper

instructions to the jury. [emphasis added.]
In the principal case, no such instruction was given despite its request by the
defense. Therefore, Defendant's right to due process was violated.
In addition, it is worth noting that neither the State nor the Defense requested the
lesser included offense of Delivery. In a traditional trafficking case, the delivery and
representation as to quantity occur at the same time. In those types of cases, where the
quantity of drugs delivered is 28 grams or more, there is no need to determine whether or
not a delivery and a representation have been made. As opposed to the traditional
trafficking cases, this case involved a form of trafficking that apparently had not been
contemplated by the Idaho Jury Instructions. While the defense believes that the jury
instructions were correct, the Defendant disputes that the charge of Delivery was a lesser
included offense.
The last issue is a sensitive one and involves the fact that the Prosecution, in his
closing argument, indicated to the jury a fact not in evidence, i.e., indicated that his
witness had represented that an ounce was "more than 28 grams" when, in fact, the
witness had only indicated that an ounce was "approximately 28 grams". This was a clear
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misrepresentation of the evidence in the case and clearly amounted to an improper closing
argument by the Prosecuting Attorney.
The fact is there is no rule of trial practice more universally accepted and applied
than the rule that counsel may not introduce into his argument to the jury statements
unsupported by evidence produced on the trial and made not as expressions of belief or
proof, but as assertions of fact. State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re: Care

and Treatment of Ontiberos, 295 Kan. 10,287 P.3d 855 (2012).
Further, in State v. Garcia, 100 Idaho 108, 594 P .2d 146 (1979), it was held that
improper closing argument by the prosecuting attorney constituted "fundamental error"
and was therefore reviewable on appeal notwithstanding the fact that no objection had
been made by defense counsel during the trial.
The fact is that in the principal case, objection was made to the jury by defense
counsel to the misstatements of the evidence by the Prosecution.
And, finally, although it is not Defendant's belief or assertion that the Prosecutor
in this case intentionally made these misrepresentations, it is noteworthy that the ABA
Standards on Criminal Justice look very unfavorably upon situations such as this.
Consider the following:

Standard 3-5.8 Argument to the Jury
(a) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not
intentionally misstate the evidence or mislead the jury as to the inferences
it may draw.
(b) The prosecutor should not express his or her personal belief or opinion
as to the truth of falsity of any testimony or evidence or the guilt of the
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(c) The prosecutor should not make arguments calculated to appeal to
the prejudices of the jury.
(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence.
Standard 3-5.9 Facts Outside the Record

The prosecutor should not intentionally refer to or argue on the basis of facts
outside the record whether at trial or on appeal, unless such facts are matters of
common public knowledge on ordinary human experience or matters of which the
court may take judicial notice.
Based on the above citations, and specifically State v. Garcia, it is Defendant's
belief that the actions on the part of the Prosecutor in misrepresenting facts not in
evidence to the jury, violated the Defendant's right to due process and demand a retrial on
the charge of Delivery, if not an acquittal.
Of course, the relevant and critical issue here is whether the Prosecutor's
comments so infected the trial with unfairness as to make the resulting conviction a denial
of due process. Darden v. Waynewright, 477 U.S. 168, 106 S.Ct. 2464, L.Ed.2d 144
(1986). In applying the harmless error rule, the Idaho Courts have held that where the
admissible evidence provides, beyond a reasonable doubt, "overwhelming and
conclusive" proof of defendant's guilt, the admission of tainted evidence will be held to
be harmless. Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 78 L.Ed.2d 705 (1967).
However, in the principal case, the Prosecutor's misrepresentations could hardly
be considered harmless error wherein that was the only source of evidence that one ounce
equals "more than 28 grams" throughout the entire trial. In other words, that statement by
the Prosecutor in his closing argument can be the only source from which the jury
determined that there were "28 grams or more" of narcotics involved thereby completely
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eliminating the possibility of the Prosecutor's misstatements amounting

to harmless error.

Therefore, and in conclusion, the Defendant in this case is entitled to
an acquittal
as a matter oflaw based upon Evans v. Michigan, 133 S.Ct. 1069 (2013)
as to
Conspiracy to Traffic and at least a new trial, if not an acquittal, on the
Delivery charge

s

based upon State v. Garcia, 100 Idaho 108,5 94 P.2d 146 (1979).
DATED This

2 ~ of July, 2013.
FULL ER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the)Y 'oay of July, 2013,
a true and
correct.copy of the foregoing was mailed, United States Mail, postage
prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P.O.BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AN!). FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin
Falls County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 9th day of August, 2013, at
1:30 o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin
Falls County Courthouse, County of Twin Falls, City of Twin Falls, State ofl.daho, the
above-named attorney for the Defendant will call up for disposition by the Court her
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Motion for Reconsideration.

Counsel requests oral argument at this hearing. Counsel
hereby advises the
Court, opposing counsel and the parties of their intention
to produ

ce testimony and

evidence at the hearing, and further advises the Court, oppo
sing counsel and the parties of
their intention to cross-examine any witnesses.
DATED This 2:i ~u ly, 2013.
FULLER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on th;J9 1¼a y
of July, 2013, I caused a
true and correct copy of the foregoing Notice of Hearing
to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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Greg J. Fuller
Danie l S. Brown
FULL ER LAW OFFI CES
Attorneys at Law
161 Main Avenu e West
P.O.B oxL
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsim ile : (208) 734-1606
ISB # 1442
ISB #7438
Attorneys for Defendant

IN THE DISTR ICT COUR T OF THE FIFTH JUDICIAL DISTR ICT

OF THE

STAT E OF IDAHO, IN AND FOR THE COUN TY OF TWIN FALL
S

**** *
THE STAT E OF IDAHO,
Plaintiff,
vs.
BRYANN KRIST INE LEMM ONS,
Defendant.

)
)
)
)
)
)
)
)
)

Twin Falls Count y
Case Nos. CR-2011-14836 and
CR-2012-10131
MOTI ON FOR
PERM ISSIV E APPE AL
AND MEM ORAN DUM
IN SUPP ORT THER EOF

**** *
COME S NOW, Defendant, Bryann Kristine Lemmons, by and throug
h her
attorneys of record, Fuller Law Offices, and hereby moves this court
for permis sion to
appeal an interlocutory District Court Order Granting Motion for New
Trial
Denying Motio n for Judgment of Acquittal, dated July 15, 2013, which

in Part and

is not otherwise

appealable, but which involves a controlling question oflaw as to which
there is
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substantial grounds for difference of opinion and in which an immediate appeal from the
order or decree may materially advance the orderly resolution of the litigation pursuant to
Idaho Appellate Rule 12(b). A true and correct copy of the District Court's Order
Granting Motion for New Trial in Part and Denying Motion for Judgment of Acquittal, is
attached hereto and incorporated herein as Exhibit "A".
The Court's decision was evidently based upon the fact that: (a) the State had not
provided sufficient evidence to support a verdict of guilty to Conspiracy to Traffic
Methamphetamines, and (b) Delivery was a lesser included offense of Conspiracy to
Traffic Methamphetamines, and evidently, the State had proven their case of Delivery
against Defendant.
The recent case of Evans v. Michigan, 133 S.Ct. 1069, 185 L.Ed.2d 124, 81
U.S.L.W. 4103, 13 Cal. Daily Op. Serv. 1975, 2013 Daily Journal D.A.R. 2322, 24 Fla.
L. Weekly Fed. S 21, which was decided February 20, 2013, and specifically abrogates

State v. Korsen, 138 Idaho 706, 69 P.3d 126, would seem to indicate that because the
State had failed to provide sufficient evidence to support a verdict of guilty against the
Defendant, that the Defendant is deemed to be acquitted of the charge of Conspiracy to
Traffic and retrial of Defendant on this charge would be barred by the Double Jeopardy
Clause of the Constitution.
Defendant does not take exception to the finding by the Court that the State had
not provided sufficient evidence to support the verdict but, rather, takes exception to the
Court's remedy of ordering a new trial. It is Defendant's position that the Court's abovestated finding amounts to an acquittal, despite the Court's denial of an acquittal, i.e., it
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doesn't matter what the Court called it, the finding by the Court amounts to an acquittal.
In this regard, the Court in Evans v. Michigan sets out as follows:

[O]ur cases have defined an acquittal to encompass any ruling that the
prosecution's pro.of is insufficient to establish criminal liability for an
offense. See ibid., and n. 11; Burks v. United States, 437 U.S. 1, 10, 98
S.Ct. 2141, 57 L.Ed.2d 1 (1978); United States v. Martin Linen Supply
Co., 430 U.S. 564, 571, 97 S.Ct. 1349, 51 L.Ed.2d 642 (1977). Thus an
"acquittal" includes "a ruling by the court that the evidence is insufficient
to convict," a "factual finding [that] necessarily establish[es] the criminal
defendant's lack of criminal culpability," and any other "rulin[g] which
relate[s] to the ultimate question of guilty or innocense." Scott, 437 U.S.,
at 91, 98, and n. 11, 98 S.Ct. 2187 (internal quotation marks omitted).
These sorts of substantive rulings stand apart from procedural rulings that
may also terminate a case midtrial, which we generally refer to as
dismissals or mistrials. Procedural dismissals include rulings on questions
that "are unrelated to factual guilty or innocense," but ''which serve other
purposes," including "a legal judgment that a defendant, although
criminally culpable, may not be punished" because of some problem like
an error with the indictment. Id., at 98, and n. 11, 98 S.Ct. 2187.
Both procedural dismissal and substantive rulings result in an early end to
trial, but we explained in Scott that double jeopardy consequences of each
differ. "[T]he law attaches particular significance to an acquittal," so a
merits-related ruling concludes proceedings absolutely. Id., at 91, 98 S.Ct.
2187. This is because "[t]o permit a second trial after an acquittal,
however mistaken the acquittal may have been, would present an
unacceptably high risk that the Government, with its vastly superior
resources, might wear down the defendant so that 'even though innocent
he maybe found guilty,'" Ibid. (quoting Green v. United States, 355 U.S.
184, 188, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957)). And retrial following an
acquittal would upset a defendant's expectation ofrepose, for it would
subject him to additional "embarrassment, expense and ordeal" while
"compelling him to live in a continuing state of anxiety and insecurity."
Id., at 187, 78 S.Ct. 221. In contrast, a "termination of the proceedings
against [a defendant] on a basis unrelated to factual guilt or innocence of
the offense of which he is accused," 437 U.S., at 98-99 S.Ct. 2187, i.e.,
some procedural ground, does not pose the same concerns, because no
expectation of finality attaches to a properly granted mistrial.

MOTION FOR PERMISSIVE APPEAL AND MEMORANDUM IN SUPPORT - 3

483

•

•

"[I]t is plain that the [trial court] ... evaluated the [State's] evidence and
determined that it was legally insufficient to sustain a conviction." Martin
Linen, 430 U.S., at 572, 97 S.Ct. 1349. The trial court granted Evan's
motion under a rule that requires the court to "direct a verdict of acquittal
on any charged offense as to which the evidence is insufficient to support
conviction." Mich. Rule Crim. Proc., 6.419(A) (2012). And the court's
oral ruling leaves no doubt that it made its determination on the basis of
"'[t]he testimony"' that the State had presented. 491 Mich., at 8, 810
N.W.2d,m at 539. This ruling was not a dismissal on a procedural ground
"unrelated to factual guilty or innocence," like the question of
"preindictment delay'' in Scott, but rather a determination that the State
had failed to prove its case. 437 U.S., at 98, 99, 98 S.Ct. 2187. Under our
precedents, then, Evans was acquitted.
There is no question the trial court's ruling was wrong; it was predicated
upon a clear misunderstanding of what facts the State needed to prove
under State law. But that is of no moment. Martin Linen, Sanabria,
Rumsey, Smalis, and Smith all instruct that an acquittal due to insufficient
evidence precludes retrial, whether the court's evaluation of the evidence
is "correct or not," Martin Linen, 430 U.S., at 571, 97 S.Ct. 1349, and
regardless of whether the court's decision flowed from an incorrect
antecedent ruling of law. Here Evans' acquittal was the product of an
"erroneous interpretatio[n] of governing legal principals," but as in our
other cases, that error affects only ''the accuracy of [the] determination" to
acquit, not "its essential character." Scott, 437 U.S., at 98, 98 S.Ct. 2187
(internal quotation marks omitted).
And, evidently it doesn't matter what label is used by the Court, as indicated by
the Court in Evans as follows:
Our decision turns not on the form of the trial court's action, but rather
whether it "serve[s]" substantive "purposes" or procedural ones. Scott,
437 U.S., at 98, n. 11, 98 S.Ct. 2187. If a trial court were to announce,
midtrial, "The defendant shall be acquitted because he was prejudiced by
preindictment delay," the Double Jeopardy Clause would pose no barrier
to reprosecution, notwithstanding the "acquittal" label. Cf. Scott, 437 U.S.
82, 98 S.Ct. 2187, 57 L.Ed.2d 65. Here we know the trial court acquitted
Evans, not because it incanted the word "acquit" (which it did not), but
because it acted on its view that the prosecution had failed to prove its
case.
In view of the recent Evans case (February, 2013), and its specific abrogating of
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State v. Korsen, 138 Idaho 706, 69 P.3d 126, the Defendant in the principal case was
entitled to an acquittal when the Court ruled that the State had failed to produce sufficient
evidence of Conspiracy to Traffic. And, accordingly, the Double Jeopardy Clause would
bar a retrial for the same offense. A Judgment of Acquittal should have issued.
Next, the Defendant takes issue with the Court's denial of Defendant's Motion for
New Trial on the charge of Delivery of a Controlled Substance. While Defendant agrees
that Delivery is probably a lesser included offense to Conspiracy to Traffic, Defendant
does not agree that she is not entitled to at least a new trial, if not an acquittal, of the
charge of Delivery.
Defendant's concession that Delivery in this case is a lesser included offense of
the Conspiracy charge is based primarily on State v. Anderson, 82 Idaho 293,352 P.2d
972 (Idaho 1960). As the Anderson case indicates, prior decisions in the State of Idaho
are in some state of confusion as to what constitutes the necessarily included offenses.
However, the Court did specifically hold as follows:
We therefore hold, in our desire to clear the confusion which has arisen in
the premises, that pursuant to I.C. § 19-2312, any offense, the commission
of which is necessarily included in that charged in the indictment or
information, is an included offense; that, therefore, it is proper for an
accused to request, and for the trial court to give, an instruction permitting
a conviction of such an included offense, if there is sufficient evidence to
support a conviction of the included offense.
Counsel for Defendant certainly recognizes that there is a good deal of case law to
the contrary, but in our opinion, the Anderson case eliminates the need to wade through
all of the exceptions. In fact, in our opinion, all of that is basically irrelevant. What is
relevant is the fact that the Court in the principle case denied a Motion for a New Trial,
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despite two fundamental errors that, without a doubt, prejudiced the jury verdict.
First of all, the Court in trying the case refused to give a requested informant
instruction based on the fact that Idaho State law did not require same, despite Ninth
Circuit law requiring such an instruction if requested.
It is clear that under the Constitution's Supremacy Clause, U.S. CONST. art. VI,
cl. 2, federal legislation enacted pursuant to constitutionally derived federal authority
trumps a conflicting state law, even if the state law furthers a court police power interest.

Gonzales v. Raich, 545 U.S. 1, 29, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005). "(The
Supremacy Clause unambiguously provides that if there is any conflict between federal
and state law, federal law shall prevail").
However, in the principal case, there isn't any conflicting law involved. There
just isn't any state law requiring such an instruction. Based upon that fact, i.e., the
absence of state law, the Court in this case refused to follow Ninth Circuit law and give
the requested instruction. It is Defendant's position that said refusal violated Defendant's
rights to due process. Consider the following cases.
In US. v. Monzon-Valenzuela, 186 F.3d 1181 (9 th Cir. 1999) "the informant
instruction applies only to witnesses ''who provide evidence against a defendant for some
personal advantage or vindication, as well as for pay or immunity."
In US. v. Cuellar, 96 F.3d 1179 (9 th Cir. 1996). The defendant in this case argued
that the district court erred in denying his motion to dismiss the indictment for outrageous
government conduct because Garavito was paid a "contingent" fee that was dependant
upon the amount of drugs involved and upon whether Cuellar was conflicted. In his
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argument he pointed out that the Fifth Circuit held that an informant paid a contingent fee
is not a competent witness and that a conviction based on said testimony must be
reversed. Williamson v. United States, 311 F.2d 441 (5 th Cir. 1962).
Despite the fact that the Williamson case was overruled in terms of "per se
exclusion", the Court in Williamson stressed the danger to the criminal justice system that
exist with the use of paid informants. The Court specifically stated as follows:
We, and other courts as well, have consistently held that the government is
not precluded from using informants before or during trial simply because
an informant may have a motive to falsify testimony or to entrap innocent
persons. Indeed, the Supreme Court dealt with the issue in Hoffa v. United
States, 385 U.S. 293 (1966), and resolved it against Cuellar's position
here. While the Chief Justice in dissent would have foreclosed
prosecution based on what he thought was a particularly unsavory use of
an infdrmant, the majority held that regardless of the fact that Hoffa's
informant may have had more of a motive to lie than most, it does not
follow that his testimony was untrue, not does it follow that his testimony
was constitutionally inadmissible. The established safeguards ofhe
Anglo-American legal system leave the veracity of a witness to be tested
by cross-examination, and the credibility of his testimony to be determined
by a properly instructed jury. At the trial of this case, [the informant] was
subject to rigorous cross-examination, and the extent and nature of his
dealings with federal and state authorities were insistently explored. The
trial judge instructed the jury, both specifically and generally with regard
to assessing [the informant's] credibility. The Constitution does not
require us to upset the jury's verdict.
The important point here is that the Cuellar case indicates that the informant's
testimony was constitutionally admissible and as long as the veracity of the witness is
tested by cross-examination and the credibility of the testimony is determined by proper

instructions to the jury. [emphasis added.]
In the principal case, no such instruction was given despite its request by the
defense. Therefore, Defendant's right to due process was violated.
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In addition, it is worth noting that neither the State nor the Defense requested the
lesser included offense of Delivery. In a traditional trafficking case, the delivery and
representation as to quantity occur at the same time. In those types of cases, where the
quantity of drugs delivered is 28 grams or more, there is no need to determine whether or
not a delivery and a representation have been made. As opposed to the traditional
trafficking cases, this case involved a form of trafficking that apparently had not been
contemplated by the Idaho Jury Instructions. While the defense believes that the jury
instructions were correct, the Defendant disputes that the charge of Delivery was a lesser
included offense.
The last issue is a sensitive one and involves the fact that the Prosecution, in his
closing argument, indicated to the jury a fact not in evidence, i.e., indicated that his
witness had represented that an ounce was "more than 28 grams" when, in fact, the
witness had only indicated that an ounce was "approximately 28 grams". This was a clear
misrepresentation of the evidence in the case and clearly amounted to an improper closing
argument by the Prosecuting Attorney.
The fact is there is no rule of trial practice more universally accepted and applied
than the rule that counsel may not introduce into his argument to the jury statements
unsupported by evidence produced on the trial and made not as expressions of belief or
proof, but as assertions of fact. State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re: Care

and Treatment ofOntiberos, 295 Kan. 10,287 P.3d 855 (2012).
Further, in State v. Garcia, 100 Idaho 108,594 P.2d 146 (1979), it was held that
improper closing argument by the prosecuting attorney constituted "fundamental error"
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and was therefore reviewable on appeal notwithstanding the fact that no objection had
been made by defense counsel during the trial.
The fact is that in the principal case, objection was made to the jury by defense
counsel to the misstatements of the evidence by the Prosecution.
And, finally, although it is not Defendant's belief or assertion that the Prosecutor
in this case intentionally made these misrepresentations, it is noteworthy that the ABA
Standards on Criminal Justice look very unfavorably upon situations such as this.
Consider the following:

Standard 3-5.8 Argument to the Jury
(a) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not
intentionally misstate the evidence or mislead the jury as to the inferences
it may draw.
(b) The prosecutor should not express his or her personal belief or opinion
as to the truth of falsity of any testimony or evidence or the guilt of the
defendant.
(c) The prosecutor should not make arguments calculated to appeal to
the prejudices of the jury.
(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence.

Standard 3-5.9 Facts Outside the Record
The prosecutor should not intentionally refer to or argue on the basis of facts
outside the record whether at trial or on appeal, unless such facts are matters of
common public knowledge on ordinary human experience or matters of which the
court may take judicial notice.
Based on the above citations, and specifically State v. Garcia, it is Defendant's
belief that the actions on the part of the Prosecutor in misrepresenting facts not in
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evidence to the jury, violated the Defendant's right to due process and demand a retrial on
the charge of Delivery, if not an acquittal.
Of course, the relevant and critical issue here is whether the Prosecutor's
comments so infected the trial with unfairness as to make the resulting conviction a denial
of due process. Darden v. Waynewright, 477 U.S. 168, 106 S.Ct. 2464, L.Ed.2d 144
(1986). In applying the harmless error rule, the Idaho Courts have held that where the
admissible evidence provides, beyond a reasonable doubt, "overwhelming and
conclusive" proof of defendant's guilt, the admission of tainted evidence will be held to
be harmless. Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 78 L.Ed.2d 705 (1967).
However, in the principal case, the Prosecutor's misrepresentations could hardly
be considered harmless error wherein that was the only source of evidence that one ounce
equals "more than 28 grams" throughout the entire trial. In other words, that statement by
the Prosecutor in his closing argument can be the only source from which the jury
determined that there were "28 grams or more" of narcotics involved thereby completely
eliminating the possibility of the Prosecutor's misstatements amounting to harmless error.
Therefore, and in conclusion, the Defendant in this case is entitled to an acquittal
as a matter oflaw based upon Evans v. Michigan, 133 S.Ct. 1069 (2013) as to
Conspiracy to Traffic and at least a new trial, if not an acquittal, on the Delivery charges
based upon State v. Garcia, 100 Idaho 108, 594 P.2d 146 (1979).
CONCLUSION
Defendant respectfully requests that the Court approve her Motion for Permissive
Appeal. According to the State of Idaho, the Idaho Attorney General's Office has also
MOTION FOR PERMISSIVE APPEAL AND MEMORANDUM IN SUPPORT - 10
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filed a Motion for Permissive Appeal. Therefore, in the event that the Court does not
execute an Order approving the appeal, Defendant would request oral argument.
Defendant also requests a stay of the execution of the Judgment of Conviction
relating to the two counts of Delivery pursuant to Idaho Appellate Rule 13. Defendant
requests that her trial in this matter be stayed in the event the Supreme Court hears the
appeal.
DATED This~ day of July, 2013.

~GREG J. FULLER
Attorneys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, hereby certify that on t h ~ a y of July, 2013, a true and
correct copy of the foregoing was mailed, United States mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[I( DEFENDANT IN CUSTODY

CHARGES:
1- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams)
2- Drug-Trafficking in Methamphetamine or Amphetamine (28 grams to Less Than 200 grams}

[ ] ARRAIGNMENT
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[ X] BOND
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Daniel Brown
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] Defendant is informed of the charges against him/her and all legal rights including the right to representation
] Defendant is advised of the effect of a guilty plea and the maximum penalties
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] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed

[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Ple~Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:

[v{counsel ad
he Court
[ ] Bond re-set to _ _ _ _ _ _ _ __
[ ] Released on own recognizance [l{aond remains as set
[ ] Remain on Probation
Conditions of Release: [ ] Court Com
[ ] Reside at _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] __ Random UAs per week
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State of Idaho,
Plaintiff,
vs.

DEPUTY

)
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CASE NO. CR 2011-14836
CR 2012-10131

)
)

ORDER OF REASSIGNMENT

)
)
)

Bryann Kristine Lemmons,

)

Defendant.

The above mentioned cases pending in Twin Falls County are currently assigned to the
Honorable G. Richard Bevan. However in the interest of judicial economy, it has become
necessary to reassign the case.
NOW THEREFORE, IT IS HEREBY ORDERED that these cases are hereby reassigned
to the Honorable Randy J. Stoker, for all further proceedings. By this Order, Judge Bevan is not
recusing himself.
IT IS SO ORDERED.
DATED this

?J day of July, 2013.
G. Richard Bevan
Administrative Judge
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CERTIFICATE OF SERVICE

I, Shelley Bartlett, do hereby certify that a true and correct copy of the ORDER OF
REASSIGNMENT was sent to the following parties on this \
day of~, 2013 by the
service indicated:
~

Grant Loebs
Twin Falls County Prosecutor

[ ] First Class Mail, Postage Paid
[v'] Courthouse Mailbox
[ ] Hand Delivered

Daniel Brown
FULLER LAW OFFICE
P.O. Box L
Twin Falls, Idaho 83303-0055

[ ] First Class Mail, Postage Paid
[vf Courthouse Box
[ ] Hand Delivered

Kristina Glascock
Clerk of the District

Shelley Bartlett
Deputy Clerk
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APPEAL FROM:

Fifth Judicial District, Twin Falls County.
Honorable Randy J. Stoker, presiding

CASE NUMBER FROM COURT: CR 12-10131
APPEAL AGAINST: Order Granting Motion For New Trial In Part, Denying Motion
For New Trial in Part and Denying Motion For Judgment of Acquittal
ATTORNEY FOR RESPONDENT:

Dan Brown

ATTORNEY FOR APPELLANT:

Kenneth Jorgensen

APPEALED BY:

State of Idaho

APPEALED AGAINST:

Bryann Kristine Lemmons

NOTICE OF APPEAL FILED:

July 24, 2013

AMENDED APPEAL FILED:
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RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDffiONAL
RECORD FILED:
RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDffiONAL
REPORTER'S TRANSCRIPT FIT.,ED:
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED:

Yes

Jury Trial on May 29 and May 30, 2013; Motion for Acquittal or New Trial on July
15, 2013
ESTIMATED NUMBER OF PAGES:

- - - -.

IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT HAS BEEN
REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT BELOW:
NAME AND ADDRESS:
Tracy Barksdale, P. 0. Box 126, Twin Falls, ID 83303-0126
DATED: August 1, 2013
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41278 STATE v. LEMMONS (TWIN FALLS CR2011-14836)
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DEPUTY

FILED NOTICE OF APPEAL. CLERK'S RECORD AND REPORTER'S TRANSCRIPT DUE 11-12-13 **0529-13 thru 05-30-13 JURY TRIAL; 07-15-13 NEW TRIAL/ACQUITTAL**. SEE ATTACHMENT(S). Please
Note: All notices from the Supreme Court will be served via email to the district court clerk, the court reporter,
the district judge, and counsel of record. The Court's email notices to counsel will be sent to the current email
address of record according to the Idaho State Bar. If you would like others to receive additional electronic
notices of the proceedings in this appeal please call the Supreme Court Clerk's Office at 334-2210. Prose
without a valid email address will be served notice via U.S. Mail. Please review the Clerk's Certificate for any
errors, if Clerk's Certificate is attached.
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APPEAL AGAINST: Order Granting Motion For New Trial In Part, Denying Motion
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ATIORNEY FOR RESPONDENT:

Daniel S. Brown
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NOTICE OF APPEAL Fll.JID:

July 24, 2013

AMENDED APPEAL FILED:
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IF SO, NAME OF EACH REPORTER. OF WHOM A TRANSCRIPT HAS BEEN
REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT BELOW:
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In the Supreme Court of the State of Idl1i.iA}~t8· '°

Ho
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BY--------Cl RK
STATE OF IDAHO,
Plaintiff-Appellant,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

_ _\.,_~__~
_ _ OE UTY

ORDER CONSOLIDATING APPEALS
Supreme Court Docket No. 41278-2013
Twin Falls County No. 2011-14836

Supreme Court Docket No. 41278-2013
Twin Falls County No. 2012-10131

It appearing that these appeals should be consolidated for all purposes for reasons of
judicial economy; therefore, good cause appearing,
IT HEREBY IS ORDERED that appeal No. 41278 and 41279 shall be
CONSOLIDATED FOR ALL PURPOSES under No. 41278, but all documents filed shall bear

both docket numbers.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S
RECORD, which shall include the documents requested in the Notices of Appeal, together with a
copy of this Order.
IT FURTHER IS ORDERED that the District Court Reporter shall prepare a
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of
Appeal.

ORDER CONSOLIDATING APPEALS- Docket Nos. 41278-2013/41279-2013
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DATED this5.!_ day of August, 2013.

cc:

Counsel of Record
District Court Clerk
District Court Reporter
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Fifth Judicial District
County of Twin Falls - State of Idaho
August 9, 2013 4:01 PM

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTAi
F THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.

)
)

vs.

)

CASE NO: CR-2011-0014836

)
)
)

NOTICE OF HEARING

Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83341
Defendant.

)
)
)

)
)

DOB:
DL:

__

________ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Motion for Reconsideration and Bond Reduction
Judge:

Friday, August 23, 2013
Honorable Randy J. Stoker

01 :30 PM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday,
August 09, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following Judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.
Defendant:
Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed__

Bryann Kristine Lemmons

Mailed__

Box

/

Mailed

Box/

Grant Loebs

--

NOTICE OF HEARING

Hand Delivered_ _
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES
/
...,,,,,
CR-2011-0014836/CR-12-1 ~
State of Idaho vs. Bryann Kristine L e m m o n ~ NotPresent )
Hearing type: Pretrial Conference
Courtroom: 2
Hearing date: 8/9/2013
Time: 01 :30 PM
Judge: Randy J. Stoker
Court r ~ : Tracy Barksdale
Minutes Clerk: J\nge!A~irre
Defense Attorney~~
Prosecutor:

l,_~-~~~~~~----
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836 &
CR 12-10131
STATE'S MEMORANDUM
OPPOSING DEFENDANT'S
MOTION FOR RECONSIDERATION

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and hereby opposes the
Defendant's MOTION FOR RECONSIDERATION.
The Defendant now claims that this Court is in error in granting relief that the Defendant
requested in its RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR A NEW TRIAL. The State agrees with the Defendant that this Court is in error. However,
that is as far as the agreement between the State and the Defendant goes. The State asserts that
this Court failed to correctly apply the legal standard in ruling on the Defendant's motion and
should not have granted any part of that motion.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - I
L
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Both the State and the Defendant have filed appeals in these cases on this Court's
ORDER GRANTING MOTION FOR NEW TRIAL IN PART, DENYING MOTION FOR
NEW TRIAL IN PART, AND DENYING MOTION FOR JUDGMENT OF ACQUITAL
entered on July 15, 2013. There is some question as to whether it is proper for this motion to be
heard in light of the fact that both parties have filed appeals. It is not clear from a reading of
I.A.R. 13(c) whether or not it grants the district court jurisdiction to hear this motion. Subsection
(2) provides that the court can rule on a new trial motion, but makes no mention of a
"reconsideration" of the new trial motion. Further, the Defendant is not asking for a new trial
rather for a Judgment of Acquittal. Subsection ( I 0) allows an order after judgment "affecting
the substantial rights of the defendant," but to date there has not been a judgment in this case.
Even if this Court has jurisdiction to hear the motion, the only ruling it may make that is
consistent with Idaho Law is to reverse itself and reinstate the lawful verdict of the jury. The
standard on a motion for judgment of acquittal under Idaho Criminal Rule 29 requires that the
trial judge "review the evidence in the light mostfavorable to the State, recognizing that full
consideration must be given to the right of the jury to determine ... the weight to be afforded
evidence, as well as the right to draw al/justifiable inferences from the evidence." State v.
Huggins, 103 Idaho 422, 427, 648 P.2d 1135, 1140 (Ct. App. 1982) affd in part, modified in
part, 105 Idaho 43,665 P.2d 1053 (1983)(emphasis added).
"A motion for acquittal will not be granted when the evidence is sufficient to sustain the
conviction. Evidence is sufficient to sustain a conviction if there is substantial evidence upon
which a rational trier of fact could conclude that the defendant's guilt as to each material element
of the offense was proved beyond a reasonable doubt." State v. Matthews, 124 Idaho 806, 813,
864 P.2d 644,651 (Ct. App. 1993).
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The only element at issue is the element of the representation of weight. It is uncontested
that the evidence presented at trial was that the methamphetamine delivered in each count was
represented as weighing an ounce. It is also uncontested that an ounce is factually more than 28
grams. The only question therefore is whether the jury could conclude that an ounce is more
than 28 grams without being provided with a conversion factor between ounces and grams. Id.
The answer is yes they absolutely could reach that conclusion.
Here the word "could" is used to express a conditional possibility. In other words, unless
it is not possible for the jury to reach that conclusion with the evidence presented, then the Court
may not grant the Defendant's motion. At the hearing on July 15th 2013, this Court in making its
ruling, made a finding that it was possible that there were some people on the jury who knew that
an ounce was more than 28 grams. However this Court went on to state that it was ''virtually
impossible" that all twelve of the jurors were in possession of such knowledge, implying that
such would be a necessary prerequisite to find in favor of the State.
This Court failed to provide a basis for this blanket assertion. In using the term
''virtually" a word that is defined as ''for the most part; almost wholly; just abouf' See
http://dictionary.reference.com/browse/virtually?s=t Dictionary.com Unabridged Based on the
Random House Dictionary,© Random House, Inc. 2013, this Court essentially stated that such a
proposition was extremely unlikely. While the State disputes that it is extremely unlikely,
especially since the metric system has been taught in Idaho schools side by side with the with the
standard system for decades, even if it were, then this Court must acknowledge that, however
improbable, it is still possible. If it is possible, then a jury could conclude that an ounce is more
than 28 grams without being provided with a conversion factor between ounces and grams, even
under the proposition that all twelve jurors must have possessed such knowledge.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 3
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However, the proposition that all twelve jurors had to have been in possession of such
background knowledge is not a correct statement of the law. It is a well-established principle of
law that 'jurors are free to apply their personal knowledge and experience when deliberating on
an issue," Bratton v. Scott, 150 Idaho 530,537,248 P.3d 1265, 1272 (2011), and that we "expect
jurors to bring with them to jury service their background, knowledge and experience." State v.

Payne, 146 Idaho 548, 566, 199 P.3d 123, 141 (2008) citing Miller v. Haller, 129 Idaho 345,
350, 924 P.2d 607, 612 (1996) and that they may rely "on their collective experiences." Id
Jurors are permitted to make reasonable inferences in light of some specialized
knowledge or expertise. "[J]urors may properly rely on their background, including

professional and educational experience, in order to inform their deliberations." State v. Mann,
131 N.M. 459, 39 P. 3d 124, 132 (2002). The 9th Circuit determined that an individual juror's
knowledge of the interpretation ofx-rays was permissible as "[i]t is expected that jurors will
bring their life experiences to bear on the facts of a case." Hard v. Burlington N R. Co., 870 F.2d
1454, 1462 (9th Cir. 1989). This Court went on to state that "[w]hile it is clearly improper for
jurors to decide a case based on personal knowledge of facts specific to the litigation, a basic
understanding ofx-ray interpretation falls outside the realm of impermissible influence." Id.
In State v. Anderson, 748 SW 2d 201 (1985) overruled on other grounds by State v.

Shelton, 851 S.W.2d 134 (Tenn.1993), an individual juror's personal knowledge of the penal
system and discussion of how much time a defendant would have to serve before being eligible
for parole was considered simply part of the deliberative process. It was proper for an
individual juror/engineer to prepare a diagram of an accident scene and to share that with other
jurors for the purposes of deliberation. Wagner v. Dou/ton, 112 Cal.App.3d 945, 169 Cal.Rptr.
550 (Cal. Ct. App. 1980).

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 4
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An individual juror's expertise in the study of bones used in deliberation to speculate
about the effect the deflection off of a rib might have on a bullet trajectory was deemed proper in

State v. DeMers, 762 P.2d 860, 234 Mont. 273 (Mont. 1988). "Jurors are expected to bring to the
courtroom their own knowledge and experience to aid in the resolution of a case." Id at 863,277.
Nothing in any of these cases suggests that all of the jurors must be in possession of that
same background knowledge or are limited to use that knowledge they share in common. Rather
an individual juror's background knowledge, including professional and educational

experience may be used to inform the entire jury's deliberations and assist in their evaluation of
the evidence of a case. It is their collective and combined knowledge and experience that they
may use, not just the knowledge they share in common. In this case that evidence is that the
methamphetamine was represented as an ounce. How many grams are in an ounce is not a fact
specific to this case and is merely background information helpful in evaluating that evidence.
If it is possible that even a single juror was in possession of the background knowledge
that an ounce was more than 28 grams, then that possible juror's knowledge informs the
deliberations of the entire jury and it may assist the entire jury in the evaluation of that evidence.
Therefore the jury could conclude that the Defendant's guilt as to each material element of the
offense was proved beyond a reasonable doubt.
The State would again cite to the only case cited so far in these proceedings that is
directly on point. That case is State v. Franklin, 288 A.D.2d 751, 754, 733 N.Y.S.2d 283, 286287 (2001) which found specifically that "a grams-to-ounces conversion is not, as a matter of
law, beyond the combined knowledge and experience of a jury." (citing People v Christofora,
43 A.D.2d 766,cert denied 419 US 867).
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This Court's claim that it is "virtually impossible" that all twelve were in possession of
background knowledge that an ounce was more than 28 grams is without basis. Regardless of
how improbable this Court believes it to be, it is still possible that all twelve jurors were in
possession of such knowledge. Even if this were true, this Court has already made a finding that
at least some of the jurors could have been in possession of such background knowledge. Under
Idaho law the background knowledge of those jurors informs the deliberations of the entire jury.
If it is at all possible that one, some, or all of the jury possessed such background knowledge,
then the jury could justifiably draw the inference that an ounce is more than 28 grams.
As such, in order to comply with the requirements of Idaho Criminal Rule 29 as provided
in the Huggins ruling, that this Court "review the evidence in the light most favorable to the State
and recognize that full consideration must be given to the right of the jury... to draw all
justifiable inferences from the evidence", this Court, must assume that in reaching a guilty
verdict the jury was informed by that background knowledge. If it is possible that one or more
of the jurors possessed such background knowledge, as this Court has already determined, then it
is also possible that a jury could, when its deliberations were possibly informed by such
background knowledge, conclude that an ounce was more than 28 grams.
As this Court has already made the finding that it is possible that one or more of the
jurors possessed that background knowledge, the Court must likewise find that the jury could
conclude that the defendant's guilt as to each material element of the offense was proved beyond
a reasonable doubt. The only evidence necessary to support the conviction was that the weight
of the methamphetamine was represented as an ounce in each delivery. That evidence was
presented to the jury. Therefore the Defendant's motion should not have been granted.
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The Court is in error and should reverse its decision, reinstate the previously vacated and
lawful verdicts of the jury and deny the Defendant's motion in its entirety.

Dated this

/5- day of August, 2013
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131
DEFENDANT'S FINAL
MEMORANDUM IN SUPPORT
OF DEFENDANT'S RENEWED
MOTION FOR JUDGMENT OF
ACQUITTAL AND MOTION
FOR NEW TRIAL AND
DISMISSAL

*****
COMES NOW, Defendant, Bryann Kristine Lemmons, by and through her
attorneys of record, Fuller Law Offices, and hereby moves this Court for Reconsideration
of its Order Granting Motion for New Trial In Part, Denying Motion for New Trial in Pait
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and Denying Motion for Judgment of Acquittal entered in the above-entitled matter on or
about July 15, 2013.

In summary, the Court's Order stated as follows:
1. The Motion for Judgment of Acquittal is DENIED.
2. The Motion for New Trial on Count 1 Part 1 and Count 2 Part 1 is DENIED.
3. The Motion for New Trial on Count 1 Part 2 and Count 2 Part 2 is GRANTED.
4. The Motion for New Trial on Counts 3 and 4 is GRANTED.
Defendant does now request that the Court reconsider the Order entered on July
15, 2013.
While the defense appreciates the State's tenacity by insisting that the Court was
wrong in finding "insufficient evidence to convict" the Defendant in the principal case,
the fact that the Court may or may not have been wrong is irrelevant. The reason for this
lies in the reading of Evans v. Michigan, 133 S.Ct. 1069, 185 L.Ed.2d 124, 81 U.S.L.W.
4103, 13 Cal. Daily Op. Serv. 1975, 2013 Daily Journal D.A.R. 2322, 24 Fla. L. Weekly
Fed. S 21, a case that is, quite frankly, overwhelming relevant because of its
extraordinarily direct application to the issues in the principal case. The case is recent,
(February 20, 2013), relevant (involves the same issues as the principal case), and
specifically abrogates the Idaho Supreme Court case of State v. Korsen, 138 Idaho 706,
69 P.3d 126 (2003).
So, while the Prosecution insists that the jury could have concluded that an ounce
of metharnphetarnines was more than 28 grams, the following citations show conclusively
that whether they could or not, is absolutely and categorically irrelevant.
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Consider the following:
[O]ur cases have applied Fong Foo's principle broadly. An acquittal is
unreviewable whether a judge directs a jury to return a verdict of acquittal,
e.g., Fong Foo, 369 U.S., at 143, 82 S.Ct. 671, or forgoes that fonnality by
entering a judgment of acquittal herself. See Smith v. Massachusetts, 543
U.S. 462, 467-468, 125 S.Ct. 1129, 160 L.Ed.2d 914 (2005) (collecting
cases). And an acquittal precludes retrial even if it is premised upon an
erroneous decision to exclude evidence, Sanabria v. United States, 437
U.S. 54, 68-69, 78, 98 S.Ct. 2170, 57 L.Ed.2d 43 (1978); a mistaken
understanding of what evidence would suffice to sustain a conviction,
Smith, 543 U.S., at 473, 125 S.Ct. 1129; or a "misconstruction of the
statute" defining the requirements to convict, Rumsey, 467 U.S. at 203,
211 104 S.Ct. 2305; cf. Smalis v. Pennsylvania, 476 U.S. 140, 144-145, n.
7, 106 S.Ct. 1745, 90 L.Ed.2d 116 (1986). In all these circumstances, "the
fact that the acquittal may result from erroneous evidentiary rulings or
e1Toneous interpretations of governing legal principles affects the accuracy
of that determination, but it does not alter its essential character." United
States v. Scott, 437 U.S. 82, 98, 98 S.Ct. 2187, 57 L.Ed.2d 65 (1978)
(internal quotation marks and citation omitted).
[emphasis added.]

[O]ur cases have defined an acquittal to encompass any ruling that the
prosecution's proof is insufficient to establish criminal liability for an
offense. See ibid., and n. 11; Burks v. United States, 437 U.S. 1, 10, 98
S.Ct. 2141, 57 L.Ed.2d 1 (1978); United States v. Martin Linen Supply
Co., 430 U.S. 564,571, 97 S.Ct. 1349, 51 L.Ed.2d 642 (1977). Thus an
"acquittal" includes "a ruling by the court that the evidence is insufficient
to convict," a "factual finding [that] necessarily establish[es] the criminal
defendant's lack of criminal culpability," and any other "rulin[g] which
relate[s] to the ultimate question of guilty or innocense." Scott, 437 U.S.,
at 91, 98, and n. 11, 98 S.Ct. 2187 (internal quotation marks omitted).
These s01is of substantive rulings stand apart from procedural rulings that
may also terminate a case midtrial, which we generally refer to as
dismissals or mistrials. Procedural dismissals include rulings on questions
that "are unrelated to factual guilty or im1ocense," but "which serve other
purposes," including "a legal judgment that a defendant, although
criminally culpable, may not be punished" because of some problem like
an error with the indictment. Id., at 98, and n. 11, 98 S.Ct. 2187.
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Both procedural dismissal and substantive rulings result in an early end to
trial, but we explained in Scott that double jeopardy consequences of each
differ. "[T]he law attaches particular significance to an acquittal," so a
merits-related ruling concludes proceedings absolutely. Id., at 91, 98 S.Ct.
2187. This is because "[t]o permit a second trial after an acquittal,
however mistaken the acquittal may have been, would present an
unacceptably high risk that the Government, with its vastly superior
resources, might wear down the defendant so that 'even though innocent
he may be found guilty,"' Ibid. (quoting Green v. United States, 355 U.S.
184, 188, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957)). And retrial following an
acquittal would upset a defendant's expectation ofrepose, for it would
subject him to additional "embarrassment, expense and ordeal" while
"compelling him to live in a continuing state of anxiety and insecurity."
Id., at 187, 78 S.Ct. 221. hi contrast, a "termination of the proceedings
against [a defendant] on a basis unrelated to factual guilt or innocence of
the offense of which he is accused," 437 U.S., at 98-99 S.Ct. 2187, i.e.,
some procedural ground, does not pose the same concerns, because no
expectation of finality attaches to a properly granted mistrial.

"[I]t is plain that the [trial court] ... evaluated the [State's] evidence and
determined that it was legally insufficient to sustain a conviction." Martin
Linen, 430 U.S., at 572, 97 S.Ct. 1349. The trial court granted Evan's
motion under a rule that requires the court to "direct a verdict of acquittal
on any charged offense as to which the evidence is insufficient to support
conviction." Mich. Rule Crim. Proc., 6.419(A) (2012). And the court's
oral ruling leaves no doubt that it made its determination on the basis of
"'[t]he testimony"' that the State had presented. 491 Mich., at 8, 810
N.W.2d,m at 539. This ruling was not a dismissal on a procedural ground
"unrelated to factual guilty or innocence," like the question of
"preindictment delay" in Scott, but rather a determination that the State
had failed to prove its case. 437 U.S., at 98, 99, 98 S.Ct. 2187. Under our
precedents, then, Evans was acquitted.
There is no question the trial court's ruling was wrong; it was predicated
upon a clear misunderstanding of what facts the State needed to prove
under State law. But that is ofno moment. Martin Linen, Sanabria,
Rumsey, Smalis, and Smith all instruct that an acquittal due to insufficient
evidence precludes retrial, whether the court's evaluation of the evidence
is "correct or not," Martin Linen, 430 U.S., at 571, 97 S.Ct. 1349, and
regardless of whether the court 's decision flowed fi'om an incorrect
antecedent ruling of law. Here Evans' acquittal was the product of an
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"en-oneous interpretatio[n] of governing legal principals," but as in our
other cases, that en-or affects only "the accuracy of [the] determination" to
acquit, not "its essential character." Scott, 437 U.S., at 98, 98 S.Ct. 2187
(internal quotation marks omitted).
[emphasis added]
And, evidently it doesn't matter what label is used by the Court, as indicated by
the Court in Evans as follows:
Our decision turns not on the form of the trial court's action, but rather
whether it "serve[s]" substantive "purposes" or.procedural ones. Scott,
437 U.S., at 98, n. 11, 98 S.Ct. 2187. If a trial court were to announce,
midtrial, "The defendant shall be acquitted because he was prejudiced by
preindictment delay," the Double Jeopardy Clause would pose no barrier
to reprosecution, notwithstanding the "acquittal" label. Cf. Scott, 437 U.S.
82, 98 S.Ct. 2187, 57 L.Ed.2d 65. Here we know the trial court acquitted
Evans, not because it incanted the word "acquit" (which it did not), but
because it acted on its view that the prosecution had failed to prove its
case.
In view of the recent Evans case (February, 2013), and its specific abrogating of

State v. Korsen, 138 Idaho 706, 69 P.3d 126, the Defendant in the principal case was
entitled to an acquittal when the Court ruled that the State had failed to produce sufficient
evidence of Conspiracy to Traffic. And, accordingly, the Double Jeopardy Clause would
bar a retrial for the san1e offense. A Judgment of Acquittal should have issued.
Now, without appearing to "beat a dead horse", the defense is inclined to give at
least some consideration to the Prosecution's position in this matter. In fact, the
Prosecution has filed three (3) memoranda opposing Defendant' Renewed Motion for
Judgment of Acquittal and/or New Trial. The State cites State v. Huggins, l 03 Idaho
422,427 (Ct.App. 1982), on the proposition that on a Motion for Judgment of Acquittal
under Idaho Criminal Rule 29, the Trial Judge must "review the evidence in the light
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most favorable to the State, recognizing that full consideration must be given to the right
of the jury to determine ... the weight to be afforded evidence, as well as the right to draw
al/justifiable inferencesfrom the evidence." [emphasis added.]

Further, the Prosecution cites State v. Franklin, 288 AD.2d 751, 754, 733
N.Y.Supp.2d 283, for the proposition that a "grams-to-ounces conversion" is not, as a
matter oflaw, beyond the combined knowledge and experience of a jury."
Taking these two cases together, the Prosecution's position is basically that if the
Comi reviews the evidence in the light most favorable to the State and gives full
consideration of the right of the jury to draw all justifiable inferences from the evidence, a
rational trier-of-fact could reasonably conclude that an ounce is more than 28 grams
without receiving evidence on the actual number of grams in an ounce, thereby
reasonably concluding that all elements necessary for the conviction had been presented
and would justify a verdict of guilty.
Quite frankly, the Defendant would agree with most of the legal authority cited by
the Prosecution. However, Defendant cannot agree that it is relevant. The Prosecution
has conveniently ignored two very important factors. The Court specifically declined to
take judicial notice of the number of grams in an ounce, and the law is clear that facts not
traditionally cognizable must be proved. Holtz v. Babcock, 143 Mont. 371,390 P.2d 801,
Leahy v. Department of Revenue, 266 Mont. 94, 879 P.2d 653 (1994).

However, since the Judge denied judicial notice, the jury had to find that there
were "more than 28 grams" involved in this case to convict, which brings up the second
issue. The only evidence presented during the entire testimony was a statement of Officer
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Sweezy who responded to the question, "how many grams are there in an ounce?" He
responded that there were "approximately 28." There simply was no other evidence
offered regarding the number of grams of drugs involved in this case.
The question of whether the Court's refusal to take judicial notice of the grams-toounces conversion tables was erroneous, i.e., was right or wrong, is irrelevant. The Court
did what it did and thereby set the standard regarding which party had what burden of
proof and, more importantly, what evidence had to be produced to convict the Defendant.
In other words, right or wrong, the rules were laid down by the Court, and in order for the
jury to convict the Defendant, the Prosecution had to prove that there was a representation
of "28 grams or more" of drugs involved in this transaction. All that was proven by the
Prosecution was that there were "approximately'' 28 grams in an ounce, which is not
sufficient to support a conviction because the Prosecution did not prove a major element
of this crime beyond a reasonable doubt. "More than 28 grams" would be beyond a
reasonable doubt. Approximately 28 grams is not. And, certainly the Prosecution's
representation to the jury in his closing argument that the Officer had testified that there
were "more than 28 grams in an ounce", is not only erroneous, but improper, and creates
an impermissible influence on the jury requiring an acquittal and/or new trial.
It should be noted that the law in most jurisdictions follows the rule that it is

discretionary with the Trial Comi whether it will take judicial notice of well-established
patterns of fact, usually depending upon the nature of the subject matter, the issue
involved, the apparent justice, and the circumstances of the particular case. Brough v.

Ute Stampede Ass 'n., 105 Utah 446, 142 P.2d 670 (1943).
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The test of whether a court will take judicial notice of a fact is whether sufficient
notoriety will attach to the fact, and if there is any doubt either as to the fact itself or as to
it being a matter of common knowledge, evidence will be required. Ecco High

Frequency Corp. v. Amtorg Trading Corp., 81 N.Y.S.2d. 610 (1948).
Therefore, by the jury in this case convicting the Defendant of conspiring to
deliver "more than 28 grams of drugs", the jury must have considered infom1ation that
was not properly presented at trial, i.e., pursuant to the Idaho Rules of Evidence.
Idaho Rule of Evidence 201 (b) provides that a judicially noticed fact must be one
not subject to reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial court, or (2) capable of accurate and ready determination
by resort to sources whose accuracy cannot be reasonably questioned. "A court must take
judicial notice if requested by a party and supplied with the necessary information."

· Idaho Rule ofEvidence 201 (b), Newman v. State, 149 Idaho 225, 227 (Ct.App. 2010).
In the instant case, the Court denied the State's request to take judicial notice of
the conversion of one ounce into grams. As such, it can only be assumed that the
information that is sought to be taken notice of is information that is not generally known
within the territorial jurisdiction of the court, and/or was not capable of accurate and
ready detennination. Further, documents generally should be placed into evidence
through ordinary avenues. Newman v. State, 149 Idaho 225,227 (Ct.App. 2010). This is
done by laying an appropriate foundation to demonstrate the documents authenticity and
relevance. (See Idaho Rule of Evidence 901 and 902.) The State failed to introduce any
evidence in support of their requested judicial notice. It is also worth noting that-the State
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has requested that the Court take judicial notice of a fact that forms an essential element
of the charges in the instant case thereby eliminating the possibility of characterizing the
State's failure in this regard as harmless error.
Of course, the above discussion of the judicial notice issue is probably irrelevant
because of the Evans Court's position that an acquittal due to insufficient evidence
precludes retrial "regardless of whether the Court's decision flowed from an incorrect
antecedent ruling of law." Id. at 7.
Therefore, for all of the reasons set fmih above, it appears more than obvious that
the Defendant is entitled to an acquittal of the charge(s) of Conspiracy to Traffic.
The question now becomes what do we do with the conviction on the charge(s) of
Delivery?
Defendant's position with regards to the'charge(s) of Delivery is that they should
have been, and still should be, dismissed by the Court.
First of all, the Court in trying the case refused to give a requested informant
instruction based on the fact that Idaho State law did not require same, despite Ninth
Circuit law requiring such an instruction if requested.
It is clear that under the Constitution's Supremacy Clause, U.S. CONST. art. VI,

cl. 2, federal legislation enacted pursuant to constitutionally derived federal authority
trumps a conflicting state law, even if the state law furthers a court police power interest.

Gonzales v. Raich, 545 U.S. 1, 29, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005). "(The
Supremacy Clause unambiguously provides that if there is any conflict between federal
and state law, federal law shall prevail").
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However, in the principal case, there actually isn't any conflicting law involved.
There just isn't any state law requiring such an instruction. Based upon that fact, i.e., the
absence of state law, the Court in this case refused to follow Ninth Circuit law and give
the requested instruction. It is Defendant's position that said refusal violated Defendant's
rights to due process. Consider the following cases.
In U.S. v. Monzon-Valenzuela, 186 F.3d 1181 (9 th Cir. 1999) "the informant
instruction applies only to witnesses "who provide evidence against a defendant for some
personal advantage or vindication, as well as for pay or immunity."
In U.S. v. Cuellar, 96 F.3d 1179 (9 1h Cir. 1996). The defendant in this case argued
that the district court erred in denying his motion to dismiss the indictment for outrageous
government conduct because Garavito was paid a "contingent" fee that was dependant
upon the amount of drugs involved and upon whether Cuellar was convicted. h1 his
argument he pointed out that the Fifth Circuit held that an informant paid a contingent fee
is not a competent witness and that a conviction based on said testimony must be
reversed. Williamson v. United States, 311 F.2d 441 (5 th Cir. 1962).
Despite the fact that the Williamson case was overruled in terms of "per se
exclusion", the Court in Williamson stressed the danger to the criminal justice system that
exist with the use of paid infonnants. The Court specifically stated as follows:
We, and other courts as well, have consistently held that the govenunent is
not precluded from using informants before or during trial simply because
an informant may have a motive to falsify testimony or to entrap innocent
persons. Indeed, the Supreme Court dealt with the issue in Hoffa v. United
States, 385 U.S. 293 (1966), and resolved it against Cuellar's position
here. While the Chief Justice in dissent would have foreclosed
prosecution based on what he thought was a particularly unsavory use of
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an informant, the majority held that regardless of the fact that Hoffa's
infonnant may have had more of a motive to lie than most, it does not
follow that his testimony was untrue, not does it follow that his testimony
was constitutionally inadmissible. The established safeguards ofhe
Anglo-American legal system leave the veracity of a witness to be tested
by cross-examination, and the credibility of his testimony to be determined
by a properly instructed jury. At the trial of this case, [the informant] was
subject to rigorous cross-examination, and the extent and nature of his
dealings with federal and state authorities were insistently explored. The
trial judge instructed the jury, both specifically and generally with regard
to assessing [the informant's] credibility. The Constitution does not
require us to upset the jury's verdict.
The important point here is that the Cuellar case indicates that the informant's
testimony was constitutionally admissible and as long as the veracity of the witness was
tested by cross-examination and the credibility of the testimony was determined by proper

instructions to the jury. [emphasis added.]
In the principal case, no such instruction was given despite its request by the
defense. Therefore, Defendant's right to due process was violated.
In addition, it is worth noting that neither the State nor the Defense requested the
lesser included offense of Delivery. In a traditional trafficking case, the delivery and
representation as to quantity occur at the same time. In those types of cases, where the
quantity of drugs delivered is 28 grams or more, there is no need to determine whether or
not a delivery and a representation have been made. Unlike the traditional trafficking
cases, this case involved a form of trafficking that apparently had not been contemplated
by the Idaho Jury Instructions. Therefore, the defense believes that the jury instructions
were incorrect in not describing Delivery as a lesser included offense.
To sum up this particular issue, the Court's refusal to give the Informant
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Instruction requested by the defense is fundamental error as it violated the Defendant's
right to due process and Defendant is entitled to a new trial on the charge(s) of Delivery.
The second issue supporting Defendant's Motion for Retrial on Delivery charge(s)
is a little more sensitive and involves the fact that the Prosecution, in his closing
argument, indicated to the jury a fact not in evidence, i.e., indicated that his witness had
represented that an ounce was "more than 28 grams" when, in fact, the witness had only
indicated that an ounce was "approximately 28 grams". This was a clear
misrepresentation of the evidence in the case and clearly amounted to an improper closing
argument by the Prosecuting Attorney.
The fact is there is no rule of trial practice more universally accepted and applied
than the rule that counsel may not introduce into his argument to the jury statements
unsupported by evidence produced on the trial and made not as expressions of belief or
proof, but as assertions of fact. State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re: Care
and Treatment of Ontiberos, 295 Kan. 10,287 P.3d 855 (2012).
Further, in State v. Garcia, 100 Idaho 108, 594 P.2d 146 (1979), it was held that
improper closing argument by the prosecuting attorney constituted "fundamental error"
and was therefore reviewable on appeal notwithstanding the fact that no objection had
been made by defense counsel during the trial.
The fact is that in the principal case, objection was made to the jury by defense
counsel to the misstatements of the evidence by the Prosecution.
And, finally, although it is not Defendant's belief or assertion that the Prosecutor
in this case intentionally made these misrepresentations, it is noteworthy that the ABA
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Standards on Criminal Justice look very unfavorably upon situations such as this.
Consider the following:

Standard 3-5.8 Argument to the Jury
(a) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not
intentionally misstate the evidence or mislead the jury as to the inferences
it may draw.
(b) The prosecutor should not express his or her personal belief or opinion
as to the truth of falsity of any testimony or evidence or the guilt of the
defendant.
(c) The prosecutor should not make arguments calculated to appeal to
the prejudices of the jury.
(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence.

Standard 3-5.9 Facts Outside the Record
The prosecutor should not intentionally refer to or argue on the basis of facts
outside the record whether at trial or on appeal, unless such facts are matters of
common public knowledge on ordinary human experience or matters of which the
court may tal<:e judicial notice.
Based on the above citations, and specifically State v. Garcia, it is Defendant's
belief that the actions on the part of the Prosecutor in misrepresenting facts not in
evidence to the jury, violated the Defendant's right to due process and demand a retrial on
the charge of Delivery, if not an acquittal.
Of course, the relevant and critical issue here is whether the Prosecutor's
c01m11ents so infected the trial with unfairness as to make the resulting conviction a denial
of due process. Darden v. Waynewright, 477 U.S. 168, 106 S.Ct. 2464, L.Ed.2d 144
(1986). In applying the hannless error rule, the Idaho Comts have held that where the
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admissible evidence provides, beyond a reasonable doubt, "overwhelming and
conclusive" proof of defendant's guilt, the admission of tainted evidence will be held to
be harmless. Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 78 L.Ed.2d 705 (1967).
However, in the principal case, the Prosecutor's misrepresentations could hardly
be considered harmless error wherein that was the only source of evidence that one ounce
equals "more than 28 grams" throughout the entire trial. In other words, that statement by
the Prosecutor in his closing argument can be the only source from which the jury
detennined that there were "28 grams or more" of narcotics involved thereby completely
eliminating the possibility of the Prosecutor's misstatements amounting to harmless e1Tor.
The Prosecution will, in all likelihood, try to bifurcate the effect on the jury of the
Prosecution's comments, i.e., a misstatement of the evidence showing that there were "28
grams or more" that the Prosecution made to the jury only applied to the charge of
Trafficking, and not Delivery. Actually, that is not so. Consider the following case:
In US. v. Weatherspoon, 410 F.3d 1142 (9th Cir. 2005), the Court stated as

follows:
Prosecutorial Misconduct
Analysis of a claim of prosecutorial misconduct focuses on its asserted
impropriety and substantial prejudicial effect (see, e.g., United States v.
Yarbrough, 852 F.2d 1522, 1539 (9th Cir. 1988)). We must therefore
detennine at the outset whether the prosecutor made improper statements
during the course of the trial, after which we will tum to the effect of any
such misconduct.
As to the threshold issue of impropriety, we conclude that prosecutorial
misconduct was clearly involved, both (1) because the prosecutor vouched
for the credibility of witnesses and (2) because he also made arguments
designed to encourage the jury to convict in order to alleviate social
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problems.

Where defense counsel objects at trial to acts of alleged prosecutorial
misconduct, we review for harmless error on defendant's appeal; absent
such an objection, we review under the more deferential plain error
standard.
Weatherspoon raised objections at trial to some but not all of the
statements that he now challenges as improper. Even so, he argues that a
harmless error analysis should be applied to the entirety of his appeal
because his failures to object were attributable to the district court's
demonstrated unwillingness to entertain his objections. But we need not
venture into that fray, because the misconduct at issue here requires
reversal even under the more restrictive plain error standard, under which
reversal is appropriate "only if the prosecutor's improper conduct so
affected the jury's ability to consider the totality of the evidence fairly that
it tainted the verdict and deprived [Weatherspoon] of a fair trial" (Smith,
962 F.2d at 935). And to that end we must review the potential for
prejudicial effect in the context of the entire trial (Young, 470 U.S. at 16,
105 S.Ct. 1038).

Because of these hazards to a fair trial, case law has condemned both ( 1)
personal vouching by a prosecutor for the credibility of the government's
witnesses, and (2) the expression by a prosecutor of the prosecutor's
personal opinion as to the guilt of the accused, but only when remarks
either "say [or] insinuate that the statement was based on personal
knowledge or on anything other than the testimony of those witnesses
given before the jury." Lawn v. United States, 355 U.S. 339, 359 n. 15, 78
S.Ct. 311, 2 L.Ed.2d 321 (1958). To quote the old Fifth Circuit, "The test
as to whether the prosecutor has expressed an improper opinion is
'whether the prosecutor's expression might reasonably lead the jury to
believe that there is other evidence, unknown or unavailable to the jury, on
which the prosecutor' relied." United States v. Prince, 515 F.2d 564,566
(5th Cir. 1975). Both practices tend to override the important role of jurors
in our system by drawing them away from their sworn duty to focus only
on the evidence in the record and the law.
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Inappropriate prosecutorial comments, standing alone, would not justify a
reviewing court to reverse a criminal conviction obtained in an otherwise
fair proceeding. Instead, as Lawn teaches, the remarks must be examined
within the context of the trial to determine whether the prosecutor's
behavior amounted to prejudicial en-or.
[Emphasis added.]
In applying the above-cited law to our case, there is no question that the
Prosecutor made improper statements to the jury in indicating to them that the State's
witness had testified that there were "more than 28 grams in an ounce" because the
State's witness never said that. That evidence, which was not presented at trial, goes to
the very element that was necessary to prove the charge, i.e., that there were "more than
28 grams" of substance involved. So, that statement was improper.
As to the question as to whether it had any affect on the outcome of the verdict,
the matter simply speaks for itself. The place that evidence came from was from the
Prosecutor during closing argument and it is obvious that it has affected the jury because
it was a unanimous verdict that there had been "more than 28 grams". Therefore, it is,

ipso facto, a tainted verdict.
Now comes the real "kicker" in this case. It would appear from the above
citations, that the Defendant is at least entitled to a new trial on the charge(s) of Delivery.
However, Idaho Code Section 19-1719 indicates otherwise. Consider the following:
19-1719. CONVICTION OR ACQUITTAL BARS INCLUDED
OFFENSES.
When the defendant is convicted or acquitted, or has once been placed in
jeopardy upon an indictment, the conviction, acquittal or jeopardy is a bar
to another indictment for the offense charged in the former, or for an
attempt to commit the same, or for an offense included therein, of which
DEFENDANT'S FINAL MEMORANDUM - 16
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he might have been convicted under that indictment.
The long and short of this is that since Delivery was a lesser included offense of
the charge of Conspiracy to Traffic, and the defendant should be acquitted of the
charge(s), because of Evans and other cited cases, the Defendant cannot be retried for
Delivery. Putting it another way, the acquittal on the Conspiracy to Traffic charge(s)
amounts to res judicata creating a situation whereby the Prosecution is collaterally
estopped from reprosecuting the Defendant. And, therefore, not only is the Defendant
entitled to an acquittal of the charge(s) of Conspiracy to Traffic, she is also entitled to a
dismissal of the Delivery charge( s) on the basis of res judicata and collateral estoppel.

Hard v. Burlington, 87 F.2d 1454 (9 th Cir. 1989), Dardon v. Waynewright, 497 U.S. 168
(1986), Chapman v. California, 386 U.S. 18 (1967). Also, see State v. Byington, 139
Idaho 516, 81 P.3d 421 (2003) wherein the Court states as follows:
Where a defendant has sought and obtained reversal of a conviction on
grounds other than the insufficiency of the evidence, double jeopardy
principles do not prevent a second trial. Price v. Georgia, 398 U.S. 323
(1970); State v. Avelar, 124 Idaho 317, 321 n. 2, 859 P.2d 353, 357 n. 2
(Ct.App. 1993). Byington's specific circumstance, where a prior conviction
was reversed due to the failure of the charging document to allege all the
elements of the offense, was addressed by the United States Supreme
Court in Ball v. United States, 163 U.S. 662 (1896). In that case, three
defendants were charged with murder. At a jury trial, two defendants were
found guilty and the third was acquitted. On the appeal of the convicted
defendants, the Supreme Court held that the indictment by which they
were charged was fatally defective for failing to allege either the time or
place of the victim's death, and the Court therefore reversed the judgments
of conviction. Another indictment was then obtained against all three
defendants, each of whom raised a plea offom1er jeopardy. Those pleas
were overruled by the trial court, and the three defendants were tried and
found guilty. The matter was again appealed to the Supreme Court. As to
the defendant who had been acquitted in the first trial, the Court held that
the verdict of acquittal was a bar to a second indictment for the same
killing, notwithstanding the jurisdictional flaw in the indictment. As to the
other two defendants, however, the Court held that a second prosecution
was pem1issible. The Court stated, "[I]t is quite clear that a defendant who
procures a judgment against him upon an indictment to be set aside may be
530
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tried anew upon the same indictment, or upon another indictment, for the
same offense of which he had been convicted." Id. at 672. In Bullington v.
Missomi, 451 U.S. 430 (1981), the Supreme Court explained the rationale
for the principle that a reversal of a conviction on grounds other than
insufficiency of the evidence does not prevent reprosecution: "This rule
rests on the premise that the original conviction has been nullified and 'the
slate wiped clean."' Id. at 442 (quoting Pearce, 395 U.S. at 721). It is thus
apparent that the Fifth Amendment presents no bar to Byington's second
prosecution.
[emphasis added.]
DATED This

,l:2:~
oay of August, 2013.
FULLER LAW OFFICES

CERTIFICATE OF HAND-DELNERY
I, the undersigned, do hereby certify that on t h ~ y of August, 2013, a true
and correct copy of the foregoing was hand-delivered to the following:
Grant Loebs
Twin Falls County Prosecutor
Twin Falls County Courthouse
Twin Falls, ID 83303-0126
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DISTRICT COURT

CoFffth Judicial District
unty of Twin Falls • State of Idaho

AUG 23 2013

~--:)
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES
CR-2011-0014836/CR-2012-0011)131~
State of Idaho vs. Bryann Kristine Lemmon!t(Pfesejii) NotPresent)
Hearing type: Motion for Reconsideration anaBond Reduction
Hearing date: 8/23/2013
Time: 01 :30 PM
Courtroom: 2
Judge: Randy J. Stoker
Court repo~ Tracy Barksdale
Minutes Clerk~ ,\§uirre
Defense Attorney: ~-eh-olx::-:---.
Prosecutor: ----,~6-'-,,..;::;:;;..,o:c..:.....Jo<,_~
_ _ _ __
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DISTRICT COURT

Fifth Judicial District

County of Twin Falls • Slate Of Idaho

t

AUG 26 2013
By

~

1/:~A-"'1
~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

State of Idaho,
Plaintiff,
vs.
Bryann Kristine Lemmons,
Defendant.

__________
This

matter came

before

)
)
)
)
)
)
)
)
)
)

the

CASE NO. CR-2011-14836

ORDER ON DEFENDANT'S
MOTION FOR
RECONSIDERATION

Court

on

the

Defendant's

Motion

for

Reconsideration, filed on July 25, 2013. The Court heard argument by each party and

ordered: The Defendant's Motion for Reconsideration is GRANTED in part and DENIED
in part. Defendant's motion for acquittal as a matter of law as to Conspiracy to Traffic in
Methamphetamine and the enhancement on each delivery charge is GRANTED.
Defendant's motion for a new trial or acquittal as to Delivering Methamphetamine is
DENIED.
IT IS SO ORDE~D.

Dated thi~ay of August 2013.
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CERTIFICATE OF SERVICE

I hereby certify that on the t1.lp day of July 2012, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:
Peter Hatch
Twin Falls County Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
(.)'Court Folder

Dan Brown
Fuller Law Office
161 Main Ave N
Twin Falls, ID 83301

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( /,(Court Folder

Clerk

ORDER-2
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Sharie Cooper
From:
Sent:
To:
Subject:
Attachments:

•

•

I DISTRICT COURT
1 WIN
S co IQ o118
· ILED "

fl!J

supremecourtdocuments@idcourts.net
Thursday, August 29, 2013 03:01 PM
/
2013 AUG 30 Mi 8: 41
FULLERLAW@CABLEONE.NET; scooper@co.twin-faV?.id.us; ed@ag.idaho.gov
41278,41279 STATE v. LEMMONS (TWIN FALLS 000n=i4-S~6,201&40.l31)__ ..
41278-79.pdf
CLER/(

118

---~--=~---DEPUTY
FILED CERTIFIED COPIES OF ORDER ON DEFENDANT'S MOTION FOR RECONSIDERATION
(CR-2011-14836 & CR-2012-10131) as filed in DC 8/26/13. (attached)
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Date: 9/3/2013

Fifth Judicial District Court - Twin Falls County

Time: 04:27 PM

•

Receipt

NO.

Page 1 of 1

•

Received of: American Eagle

1322367

$

10.00

----

Ten and 00/100 Dollars
Case: CR-2011-0014836

Defendant: Lemmons, Bryann Kristine

Amount

Sheriff Fees

10.00

Total:

10.00

Payment Method:
Amount Tendered:

Cash

Kristina Glascock , Clerk of the District Court
10.00
By:

Clerk: KADAMS
Duplicate

Deputy Clerk
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Court Co

Name: ~~f\
Addre~s \~(p

Twin Falls County
•
nee Program Agreement m Lieu o

•

lomN'(J(v~

case:

~ ~ I\ , 11

DOB

CJ2,,\l - \L.\.~iSTRICT COUi(1

Phone:
Date:

arceration

T/[ll,ll~N, FALLS CO. IOAHO
~ • Utt8 Lia 1-i§fi::.-E:p

qf'-lll3

2813 SEP -& PH 3: 14

TIDSAGREEMENT IS BEING UTILIZED BY ORDER OF THE BELOW SIGNED MAGISTRATE/DISTRICT JUDGE FOR
THE RELEASE OF THE ABOVE NAMED ADULT.
BY-ut)- _

A.

I, THE ABOVE NAMED ADULT WILL ABIDE BY ALL OF THE RuEfs Jmr.ATIONS OF TIDS
AGREEMENT AS LISTED BELOW, AS WELL AS ALL CITY, CQUNTY1 STATE ~jfHfJfRAL LAWS.
RULES AND REGULATIONS: "INITIALS" INDICATES APPLICABLE TO DEFENDANT.
House Arrest-Electronic Monitoring. No privileges, I agree to remain at my residence at all times, except for specific times
approved by the Court Compliance Probation Officer to fulfill my school, employment, and other required conditions of my
release to the community. 1,.\,1\-\i \ l:, P~ a.~tl).ll!>

~2.

Do not consume and/or have in your possession alcoholic beverages and/or illegal controlled substances or be where they are
present. I shall not use or possess any prescription medication unless lawfully prescribed by a licensed physician. Further I shall
not use or possess any synthetic drug/cannabinoid substance or any synthetic mood/mind altering legal or illegal substance. I
will submit to alcohol/drug testing as required by the Court and/or Court Compliance Probation Officer.

~3.

Curfew shall be ___K__p.m. weekdays and__a__p.m. weekends.Uf\~

u:[J''fit0j/1t~

l,J~ G,fS. q_f('Jc)-€.'S

To report to the Magistrate Probation Office as directed.
To appear at all court hearings when advised to do so, and maintain contact with my attorney.
To be employed full-time or actively seeking full-time employment.
To notify the Court Compliance Probation Officer immediately of any change of address, telephone, or employment.
Pay all costs and fees associated with the Court Compliance Program.
Community Checks: I agree and consent to comply with all address verification checks at any time, any place or any location.
I also agree and consent to allow verification of my compliance with all court orders.

aolO.

&11.

iB{J12.

All requests to leave the state of Idaho shall be approved by the court in writing and submitted to the Court Compliance
Probation Officer prior to leaving the state.
No Contact with the following persons: __._Q4'~'---=.111--},_,q"4,A,d!tt..,)...,_~....,~L.\---------"'Lt""'~=---"~~.:;:::~~~::::::::::::---------Fees ordered by Court:

_Electronic Monitoring
Modified House Arrest
~Drug Testing

I THE ABOVE NAMED DEFENDANT, SHOW BY MY SIGNATURE BELOW THAT I HAVE READ AND UNDERSTAND THIS
AGREEMENT, AND PROMISE TO ABIDE BY THIS AGREEMENT. I THE ABOVE NAMED DEFENDANT UNDERSTAND
THAT IF I VIOLATE ANY PORTION OF THIS AGREEMENT IT MAY BE REVOKED AND I MAY BE SUBJECT TO ISSUANCE,
WITHOUT NOTICE, OF A BENCH WARRANT, AND I MAY BE DETAINED UNTIL FURTHER PROCEEDINGS CAN BE
ESTABLISHED.

~~
~
_EFE. ~ ~~ATURE
d "' _J AAA M,QJ\ ~
~ N OFFICER SIGNATURE

ffis./MAGISTRATE JUDGE SIGNATURE
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Attorneys at Law
P. O.BoxL
161 Main Avenue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538
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Attorneys for Defendant/Cross-Appellant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*******
STATE OF IDAHO,

)
)
)

Plaintiff/Cross-Respondent,

Case No. CR-2011-14836

)

vs.

)
)

BRYANN KRISTINE LEMMONS,

)

Defendant/Cross-Appellant.

)
)

NOTICE OF CROSS-APPEAL

*******
TO: The above named Plaintiff/Respondents, State ofldaho and its attorney,

Lawrence G. Wasden, Idaho Attorney General, Grant Loebs, Twin Falls County
Prosecutor, and to the Clerk of the above-entitled Court:

NOTICE IS HEREBY GIVEN:
1. The above-named Cross-Appellant, Bryann Kristine Lemmons, appeals against
the above-named Cross-Respondents to the Idaho Supreme Court from the Order on
Defendant's Motion for Reconsideration, file stamped in the above-entitled action on the
NOTICE OF CROSS-APPEAL - I
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•

•

26th day of August, 2013, the Honorable Randy J. Stoker presiding.
2. The Cross-Appellant has a right to cross-appeal to the Idaho Supreme Court,
and the Judgments or Orders described in paragraph 1 above are appealable Orders under
and pursuant to I.A.R. 1 l(c)(4), 1 l(c)(8), 1 l(g) and 15.
3. A preliminary statement of the issues on appeal which the Cross-Appellant
intends to assert in the appeal; provided, any such list of issues on appeal shall not
prevent the Cross-Appellant from asserting other issues on appeal includes, but is not
limited to, the following:
(a) Whether or not the Court erred in failing to grant Cross-Appellant's Motion
for New Trial or Acquittal as to two (2) Counts of Delivery of Methamphetamines; and
(b) W ether or not the Cross-Appellant's Constitutional rights were violated by the
Court's jury instructions and/or failure to include jury instructions.
4. To undersigned's knowledge, no part of the record has been sealed.
5. In addition to the Reporter's Transcript requested by the Cross-Respondent,
i.e., transcripts for the jury trial held May 29-30, 2013, as well as hearing on the Motion
for Acquittal or New Trial held July 15, 2013, Cross-Appellant would request
preparation of the Reporter's Transcript for the hearing on the Motion for
Reconsideration held August 23, 2013, {Tracey Barksdale, Reporter, estimated number of
pages unknown.)
6. The Cross-Appellant requests the following documents to be included in the
clerk's record in addition to those automatically included under Rule 28, I.A.R. and those
designated by the appellant in the initial Notice of Appeal. No Order has been entered
sealing all or any part of the record or transcript.
NOTICE OF CROSS-APPEAL - 2
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a. All jury instructions;
b. All Memoranda filed by defense counsel;
7. I certify:

(a) That a copy of this Notice of Cross-Appeal and any request for additional
transcript has been served on each reporter of whom a transcript has been requested as
named below at the address set out below:
Tracey Barksdale
Court Reporter
Twin Falls District Court
P. 0. Box 126
Twin Falls, ID 83303-0126
(b) That the Clerk of the District Court has not been paid the estimated fee for the
preparation of the designated reporter's transcript as the estimated fee is unknown.
(c) That the Clerk of the District Court has not been paid the estimated fee for
preparation of the designated Clerk's Record as the estimated fee is unknown.
(d) That there are no appellate filing fees in the instant case.
(e) That service has been made upon all parties required to be served pursuant to
Rule 20 and also upon the Attorney General of the State ofldaho pursuant to Idaho Code
Section 67-1401(1).
DATED This

1-_

day of October, 2013.

Attorneys for Defendant/Cross-Appellant

NOTICE OF CROSS-APPE AL - 3
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CERTIFICATE OF MAILING

I, the undersigned, hereby certify that on t h e ~ y of October, 2013, a true
and correct copy of the foregoing Notice of Cross-Appeal was mailed, postage paid to:
Lawrence G. Wasden
Idaho Attorney General
P. 0. Box 83720
Statehouse Mail
Boise, ID 83720
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

Tracey Barksdale
Court Reporter
Twin Falls District Court
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF CROSS-APPEAL - 4
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin
Falls County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 22 nd day of November, 2013,
at 11 :00 o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the
Twin Falls County Courthouse, County of Twin Falls, City of Twin Falls, State ofldaho,
the above-named attorney for the Defendant will call up for disposition by the Court her

NOTICE OF HEARING - 1
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•

Motion to Modify Terms of Release.

•

Counsel requests oral argument at this hearing. Counsel hereby advises the
Court, opposing counsel and the parties of their intention to produce testimony and
evidence at the hearing, and further advises the Court, opposing counsel and the parties of
their intention to cross-examine any witnesses.
DATED This

2

day of November, 2013.

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the Jf=-day of November, 2013, I
caused a true and correct copy of the foregoing Notice of Hearing to be mailed, United
States Mail, postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P.O.Box126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2
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Greg J. Fuller _
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538
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BY._____~ ·-.
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No. CR-2011-14836 and
CR-2012-10131

MOTION TO MODIFY
TERMS OF RELEASE

*****
COMES NOW the Defendant, Bryann Kristine Lemmons, by and through her
attorney of record, Fuller Law Offices, and hereby moves this Court for an Order
amending the terms of Defendant's release.
This Motion is made and based upon the papers and pleadings on file in this

546

matter.

•

•
\

DATED This

__:j_ day of November, 2013.
FULLER LAW OFFICES

By~~- -+.!e~ ~~~--- ------D
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on th~·"'day of November, 2013, I
caused a true and correct copy of the foregoing document to be mailed, United States
Mail, postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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DISTRICT COURT
IN THE SUPREME COURT OF THE STATJCo~NSJ1!1:otrdaho

1

NOV 15 2013 PIYlf'/51)

2
3

STATE OF IDAHO,
Plaintiff/Appellant,

4

Twin Falls No. 11-14836
No. 12-10131

vs.

5
6

Supreme~~C_t___4_1_2_7_8~,~~..,.._,__bijuiy_•:-

BRYANN KRISTINE LEMMONS,

NOTICE OF LODGING

Defendant/Respondent.

7

8
9

10

To:

THE CLERK OF THE IDAHO SUPREME COURT
NOTICE IS HEREBY GIVEN that on October 8, 2013, I

11

lodged a transcript of 491 pages in length for the

12

above-referenced appeal with the District Court Clerk

13

of Twin Falls County in the Fifth Judicial District.

14

The transcript includes:

15

May 29, 2013, and May 30, 2013; Hearing dated July 15,

16

2013.

17
18

Jury Trial (two days) dated

A PDF copy of the transcript will be emailed to
sctfilings@idcourts.net.

19
20
21

TRACY E.

BARKSDALE,

CSR 999

22
23
24
25
1
TRACY E. BARKSDALE, CSR 999

(208) 736-4039
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STATE OF IDAHO, IN AND FORTWIN FALLS COUNTY

NOV 22 2013

. Judge: Randy J. Stoker

--------A

Courtroom # 2-

Clelk

P:l~rk: Angela Aguirre

Deputy Cleric

··.Reporter:· .. Sabrina \lasquez
THE STATE OF IDAHO,
Plaintiff.

Court Minutes

Vs

t8T1(~.
Defendant.
State:

t=l:{-J.__

Defense :

~,c--,v0,A---

Case No. CR

Id - IO\ 3 \ / \ \ - l t-l'l'"6y,

DATE:11 /

· "J;>. / /3

TIME:

1

~\

~oo A\1\/\._

Other:
Defendant

V)

Custody Status (DL}

Hearing:

/J»t~Jl)l\L,Jj~ -i~1~ ~.

Name verified ( ) Public Defender Appointed/Confirmed (

JRights given ( )
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P.O.BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

DISTRICT COURT

Fifth Judicial District

County of '!Win FGl!s • State of Idaho

NOV 25 2013

L

,:!':A

Deputy Clerk

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131
ORDERRE:
MOTION TO MODIFY
TERMS OF RELEASE

*****
This matter having come before this Honorable Court on the 22nd day of
November, 2013, relative to Defendant's Motion to Modify Terms of Release. The State
was present and represented by its attorney of record, Peter Hatch. The Defendant was
ORDER-1
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•

•

presented and represented by her attorney of record, Daniel S. Brown.
The Court having heard argwnent, and pursuant to the agreement of the parties,
and for good cause shown;
IT IS HEREBY ORDERED AS FOLLOWS:
1. That the Defendant's terms and conditions of release shall be modified such
that an ankle monitor will no longer be required. This modification is conditioned upon
the Defendant continuing to reside at Bill's Place located at 168 6th Avenue North,Twin
Falls, Idaho.

~

DATED This~ day ofNovember, 2013.

ORDER-2
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CLERK'S CERTIFICATE OF MAILING

J I hereby certify that the above document was mailed on the Zf/J
OV•

,

day of
2013, to the following persons at the address listed, by first class,

postage prepaid:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

U.S. Mail
_ _ Hand-Delivery
Facsimile Transmission
__L Courthouse Folder

Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P.O.BoxL
Twin Falls, ID 83303

U.S. Mail
_ _ Hand-Delivery
Facsimile Transmission
~ Courthouse Folder

CLERK OF THE COURT

B Deputy
v~h,~
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Sharie Cooper

•

•

DIS 1RICT COURT

l WHI ~Lt3 CU. IDAHO
FILED

From:

supremecourtdocuments@idcourts.net

Sent:

Friday, November 15, 2013 10:15 AM
2013 NOV 26 P~1 ?• 53
FULLERLAW@CABLEONE.NET; tbarksdale@co.twin-falls.id.us; ecr@ag.1dahe>.gt,v;
scooper@co.twin-falls.id.us
8 y _ _ _ _ _ __
41278,41279 STATE v. LEMMONS (TWIN FALLS CR2011-14836,2012-10131) CLERh
41278,41279 CONDIBONAL DISMISSAL.pdf
---~~d,,}--11,..:.
_ _ 0EPUTY

To:

Subject:
Attachments:

C\~}

ENTERED ORDER CONDITIONALLY DISMISSING APPEAL FOR PAYMENT OF FEES.

1
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•

•

In the Supreme Court of the State of Ilaflt~6

PM 2= s

BY_ _ _ _ _'---_

STATE OF IDAHO,

)
')

Plaintiff-Appellant-Cross Respondent,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent-Cross
. Appellant

)
)
)
)
)
)
)

ORDERCONDmONALLY
DlSMISSING APPEAL
Supreme Court Docket No. 41278-2013
(41279-2013)
Twin Falls County No. 2011-14836
(2012-10131)

)

The Appellant ha:ving failed to pay the necessary fee for preparation of the Clerk's
Record on appeal as required by Idaho Appellate Rule 27(c) and· fee for preparation of the
Reporter's Transcript, if requested, as required by Idaho Appellant Rule 24(c); therefore;
IT HEREBY IS ORDERED that this appeal be, and hereby is, CONDITIONALLY
DISMISSED unless the required fee for preparation of the Clerk's Record is paid to the District
Court Clerk and the fee for preparation of the Reporter's Transcript, if requested, is paid to the

I

District Court Reporter within twenty-one (2l)days from the date of this Order.
IT FURTHER IS ORI>ERED that this appeal is SUSPENDED until further notice. ·

't'

.

DATED this~ day ofNovember, 2013.
For the Supreme Court

cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

ORDER CONDITIONALLY DISMISSING APPEAL-Docket Nos. 41278-2013/41279-2013
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01S fRICT COURT

1WIN FAf ff_S~',g 190 HO

Subject:

supremecourtdocuments@idcourts.net
2
UIJ NOV 26 PM 2: 53
Thursday, November 21, 201310:28 AM
FULLERLAW@CABLEONE.NET; tbarksdale@co.twin-f~~.id.us; ed@ag.idaho.gov;
. -.
scooper@co.twin-falls.id.us
41278,41279 STATE v. LEMMONS (TWIN FALLS CR2011-14836,2012-101fb£RK

Attachments:

41278 FEES.pdf

From:
Sent:
To:

-

~
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•

•

FILEo·

In ~he Supreme
Court of the State nf'tld.NI~ 2: 53
.
.

BY_ _ _ _ __

CLERn

----\'!~wl.:::_--DEPUTY
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Appellant-Cross Respondent,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent-Cross
. Appellant.

AMENDED ORDER RE: FEES
Supreme.Court Docket No. 41278-2013
(41279-2013)
Twin Falls County No. 2011-14836
(2012-10131)

An ORDER_ CONDITIONALLY DISMISSING APPEAL was issued November 12,
.

.

2013 for non-payment of the Clerk's Record and Reporter's Transcript fees. The State of Idaho
filed the Notice of Appeal, therefore there ·are no fees due; however, a NOTICE OF CROSS.:
APPEAL was filed by Respondent on October 4, 2013 in District Court and with this Court on
October 8, 2013 which requests an additional Reporter's Transcript be prepared. Therefore~
IT HEREBY IS ORDERED that the CONDITIONALLY DISMISSAL be, and
hereby is, WITHDRAWN.
IT FURTHER IS ORDERED that unless the required fee for preparation of the
additional Re~rter's Transcript, r~uested by Respondent, is paid to the District Court Reporter
within twenty-one (21) days from the date of$is Order, this appeal will proceed on the transcripts
requested by Appellant.
IT FURTHER IS ORDERED. that this appeal is SUSPENDED until further notice.
DATEDthis

!}()

day~fNovember,,2013 .
.For the Supreme Court

Stephen W. Ken~
cc:

Counsel of Record
District Court Clerk
District Court Reporter

ORDER CONDITIONALLY DISMISSING APPEAL- Docket Nos. 41278-2013/41279-2013
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Case: CR-2012-0010131 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

9/7/2012

NCRF

DENTON

New Case Filed-Felony

Calvin H. Campbell

PROS

DENTON

Prosecutor assigned Grant Loebs

Calvin H. Campbell

CRCO

DENTON

Criminal Complaint

Calvin H. Campbell

AFFD

DENTON

Affidavit Of Probable Cause In Support Of
Criminal Complaint/Citation

Calvin H. Campbell

SMIS

DENTON

Summons Issued

Calvin H. Campbell

SHRT

PIERCE

Sheriffs Return, Bryann Lemmons, 09/13/2012

Calvin H. Campbell

SMRT

PIERCE

Summons Returned

Calvin H. Campbell

HRSC

PLEW

Hearing Scheduled (Arraignment 09/20/2012
12:30 PM)

Roger Harris

CHJG

PLEW

Change Assigned Judge

Roger Harris

PLEW

Notice Of Hearing

Roger Harris

9/17/2012
9/19/2012

DENTON

Hearing Scheduled (Preliminary 10/01/2012
08:15 AM)

Roger Harris

DENTON

Notice Of Hearing

Roger Harris

HRHD

PLEW

Hearing result for Arraignment scheduled on
09/20/2012 12:30 PM: Hearing Held

Calvin H. Campbell

REPO

PLEW

Twin Falls County Court Compliance Report

Calvin H. Campbell

NORF

PLEW

Notification Of Rights Felony

Calvin H. Campbell

TFPA

PLEW

Twin Falls County Public Defender Application appointed

Calvin H. Campbell

CMIN

PLEW

Court Minutes

Calvin H. Campbell

ORDR

PLEW

Order RE: Booking of the Defendant

Calvin H. Campbell

ORPD

PLEW

Order Appointing Public Defender

Calvin H. Campbell

ORPD

DJONES

Defendant: Lemmons, Bryann Kristine Order
Appointing Public Defender Public defender
Marilyn Paul

Roger Harris

9/21/2012

TFJP

PLEW

Twin Falls County Jail Packett

Roger Harris

9/28/2012

ORPD

DJONES

Defendant: Lemmons, Bryann Kristine Order
Appointing Public Defender Public defender
Marilyn Paul

Roger Harris

10/1/2012

CMIN

DJONES

Court Minutes

Roger Harris

WAVT

DJONES

Written Waiver of Time for Preliminary Hearing

Roger Harris

CONT

DJONES

Hearing result for Preliminary scheduled on

Roger Harris

9/20/2012

HRSC

10/01/2012 08:15 AM: Continued
HRSC

DJONES

Hearing Scheduled (Preliminary 10/19/2012

Roger Harris

08:15 AM)
YOCHAM
10/19/2012

Notice Of Hearing

Roger Harris

CMIN

YOCHAM

Court Minutes

Roger Harris

CONT

YOCHAM

Continued (Preliminary 11/09/2012 08:15 AM)

Roger Harris

YOCHAM

Notice Of Hearing

Roger Harris

557

Date: 12/12/2013

User: COOPE

Fifth Judicial District Court - Twin Falls County

Time: 10:06 AM

ROA Report

Page 2 of 10

Case: CR-2012-0010131 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

User

11/6/2012

SUBC

PIERCE

Substitution Of Counsel as Conflict Public
Defender

Roger Harris

RFDD

PIERCE

Request For Discovery And Inspection/
Defendant

Roger Harris

RESD

PIERCE

Response To Request For Discovery/defendant

Roger Harris

11/7/2012

ORPD

PIERCE

Defendant: Lemmons, Bryann Kristine Order
Appointing Public Defender Public defender
Timothy J Williams

Roger Harris

11/8/2012

MISC
ORDR
WAVP
CMIN

PIERCE

Stipulated Agreement for Protective Order

Roger Harris

Protective Order

Roger Harris

Waiver Of Preliminary Hearing

Roger Harris

Court Minutes

Roger Harris

PHWV

YOCHAM
YOCHAM
YOCHAM
YOCHAM

Hearing result for Preliminary scheduled on
11/09/2012 08:15 AM: Preliminary Hearing
Waived (bound Over)

Roger Harris

OADC

YOCHAM

Order Holding Defendant To Answer To District
Court

Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Arraignment 11/19/2012
09:00 AM)

Randy J. Stoker

MCMULLEN

Notice Of Hearing

Randy J. Stoker

11/9/2012

Judge

11/13/2012

INFO

PIERCE

Information for Felonies, Namely:
Two Counts of Conspiracy to Traffic in
Methamphetamine

11/19/2012

DCHH

MCMULLEN

Hearing result for Arraignment scheduled on
Randy J. Stoker
11/19/2012 09:00 AM: District Court Hearing Heh
Court Reporter: Vasquez
Number of Transcript Pages for this hearing
estimated:

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

REQP

PIERCE

Request For Discovery/plaintiff

Randy J. Stoker

RESP

PIERCE

Response To Request For Discovery/plaintiff

Randy J. Stoker

STIP

PIERCE

Stipulation to Transfer Case and Reset
Arraignment

Randy J. Stoker

ORDR

AGUIRRE
AGUIRRE
BARTLETT

Order

Randy J. Stoker

Change Assigned Judge

G. Richard Bevan

Hearing Scheduled (Arraignment 12/10/2012
08:30 AM)

G. Richard Bevan

BARTLETT

Notice Of Hearing

G. Richard Bevan

11/21/2012

CHJG

HRSC

12/10/2012

ARRN

BARTLETT

Hearing result for Arraignment scheduled on
12/10/2012 08:30 AM: Arraignment I First
Appearance

Randy J. Stoker

G. Richard Bevan
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Case: CR-2012-0010131 Current Judge: Randy J. Stoker

Page 3 of 10

Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

12/10/2012

DCHH

BARTLETT

District Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

APNG

BARTLETT

Appear & Plead Not Guilty

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Jury Trial 03/13/2013 09:00 G. Richard Bevan
AM) 3 days

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
03/04/201311:00 AM)

G. Richard Bevan

ORDR

BARTLETT

Order Governing Further Criminal Proceedings
and Notice of Trial Setting

G. Richard Bevan

12/13/2012

MODQ

PIERCE

Motion To Disqualify Alternate Judge

G. Richard Bevan

12/14/2012

ORDQ

BARTLETT

Order of Disqualification {Elgee)

G. Richard Bevan

1/30/2013

AFFD

PIERCE

Affidavit of Counsel for Appointment of New
Conflict Counsel

G. Richard Bevan

2/5/2013

HRSC

BARTLETT

Hearing Scheduled (Status 02/11/2013 09:30
AM)

G. Richard Bevan

12/11/2012

BARTLETT

Notice Of Hearing

G. Richard Bevan

FTAH

BARTLETT

Hearing result for Status scheduled on
02/11/2013 09:30 AM: Failure To Appear For
Hearing Or Trial

G. Richard Bevan

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

2/12/2013

WARB

BARTLETT

Warrant Issued - Bench Bond amount: 75000.00 G. Richard Bevan
Failed to Appear Defendant: Lemmons, Bryann
Kristine

2/14/2013

ORDR

BARTLETT

Order to Appoint Special Conflict Public Defender G. Richard Bevan

APER

BARTLETT

Defendant: Lemmons, Bryann Kristine
Appearance Greg J Fuller

G. Richard Bevan

SUBA

PIERCE

Substitution of Attorney

G. Richard Bevan

APER

PIERCE

Defendant: Lemmons, Bryann Kristine
Appearance M. Lynn Dunlap

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOCT

PIERCE

Motion To Continue

G. Richard Bevan

AFFD

PIERCE

Affidavit in Support of Motion to Continue

G. Richard Bevan

MOTN

PIERCE

Motion to Quash Arrest Warrant

G. Richard Bevan

2/27/2013

STIP

PIERCE

Stipulation to Continue

G. Richard Bevan

2/28/2013

JUIP

PIERCE

State's Requested Jury Instructions

G. Richard Bevan

SUPR

PIERCE

Supplemental Response To Request For
Discovery and Witness List

G. Richard Bevan

MISC

PIERCE

Summary of Expected Testimony of Expert
Witness

G. Richard Bevan

MISC

PIERCE

State's Exhibit List

G. Richard Bevan

2/11/2013

2/25/2013

2/26/2013
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Case: CR-2012-0010131 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Date

Code

Judge

User

G. Richard Bevan

BARTLETT

Warrant Recall Notice Sent

WARQ

BARTLETT

Warrant Quashed Failed to Appear Defendant: G. Richard Bevan
Lemmons, Bryann Kristine

DCHH

BARTLETT

Hearing result for Pretrial Conference scheduled G. Richard Bevan
on 03/04/2013 11 :00 AM: District Court Hearing
Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: also Motion to Continue and Motion to
Quash

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

ORDR

BARTLETT

Order to Quash Arrest Warrant

G. Richard Bevan

ORDR

BARTLETT

Order to Continue

G. Richard Bevan

ORDR

BARTLETT

Order Regarding Bond and Special Conditions
(Remains as set with Court Compliance)

G. Richard Bevan

CONT

BARTLETT

Continued (Jury Trial 05/22/2013 09:00 AM) 2
days

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
05/13/2013 11 :00 AM)

G. Richard Bevan

3/4/2013

BARTLETT

Notice Of Hearing

G. Richard Bevan

TFCC

PIERCE

Twin Falls County Court Compliance Program
Agreement in Lieu of Incarceration

G. Richard Bevan

MOTN

PIERCE

State's Ex Parte Motion to Re-Set Jury Trial

G. Richard Bevan

HRVC

BARTLETT

Hearing result for Jury Trial scheduled on
G. Richard Bevan
05/22/2013 09:00 AM: Hearing Vacated 2 days

HRVC

BARTLETT

Hearing result for Pretrial Conference scheduled
on 05/13/2013 11 :00 AM: Hearing Vacated

ORDR

BARTLETT

Order Granting State's Ex Parte Motion to Re-Set G. Richard Bevan
Jury Trial

3/12/2013

SUBA

PIERCE

Substitution of Attorney

G. Richard Bevan

3/18/2013

HRSC

BARTLETT

Hearing Scheduled (Motion 03/25/2013 10:15
AM) to reset trial dates

G. Richard Bevan

MISC

PIERCE

Unavailable Dates for Trial

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

SUPR

PIERCE

Supplemental Response To Request For
Discovery and Amended Witness List

G. Richard Bevan

EXMN

BARTLETT

Ex-parte Motion for an Order to Revoke Bond and G. Richard Bevan
Issue Warrant

EXPO

BARTLETT

Ex-parte Order to Revoke Probation and issue
Warrant

WARI

BARTLETT

Warrant Issued - Arrest Bond amount: 100000.00 G. Richard Bevan
Defendant: Lemmons, Bryann Kristine

XSEA

BARTLETT

Case sealed

3/6/2013

3/11/2013

3/19/2013

3/21/2013

G. Richard Bevan

G. Richard Bevan

G. Richard Bevan
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Case: CR-2012-0010131 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

3/25/2013

DCHH

BARTLETT

Hearing result for Motion scheduled on
G. Richard Bevan
03/25/2013 10: 15 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: to reset trial dates

CMIN

BARTLETT

Court Minutes

HRSC

BARTLETT

Hearing Scheduled (Jury Trial 05/29/2013 09:00 G. Richard Bevan
AM) 2 days

HRSC

BARTLETT

Hearing Scheduled (Pretrial Conference
05/20/2013 11 :00 AM)

HRSC

BARTLETT

Hearing Scheduled (Bond Reduction 04/08/2013 G. Richard Bevan
10:30 AM)

BARTLETT

Notice Of Hearing

3/26/2013

G. Richard Bevan

G. Richard Bevan

G. Richard Bevan

WART

DENTON

Warrant Returned Defendant: Lemmons,
Bryann Kristine

G. Richard Bevan

XUNS

DENTON

Case Un-sealed

G. Richard Bevan

TFJP

DENTON

Twin Falls County Jail Packet

G. Richard Bevan

TISR

DENTON

TF County Sheriffs Inmate Screening Report

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MFBR

PIERCE

Motion For Bond Reduction

G. Richard Bevan

ARRN

DENTON

Arraignment/ First Appearance

Blaine Cannon

CMIN

DENTON

Court Minutes

Blaine Cannon

BSET

DENTON

BOND SET: at 100000.00 Per Warrant

Blaine Cannon

3/27/2013

NOHG

PIERCE

Amended Notice Of Hearing

G. Richard Bevan

3/28/2013

MOTN

AGUIRRE

State's Motion in Limine

G. Richard Bevan

3/29/2013

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

4/8/2013

BNDS

DENTON

Bond Posted - Surety (Amount 50000.00)

G. Richard Bevan

DENTON

Miscellaneous Payment: Sheriff Fees Paid by:
G. Richard Bevan
A-1 Auto Sales Receipt number: 1309294 Dated:
4/8/2013 Amount: $10.00 (Cash)

DCHH

BARTLETT

Hearing result for Bond Reduction scheduled on G. Richard Bevan
04/08/2013 10:30 AM: District Court Hearing Heh
Court Reporter: Sabrina Vasquez
Number of Transcript Pages for this hearing
estimated: Also Motion in Limine (15 minutes)

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

ORDR

BARTLETT

Order Regarding Bond and Special Conditions
(Reduced to $50,000.00)

G. Richard Bevan

TFCC

BANYAI

Twin Falls County Court Compliance Program
Agreement in Lieu of Incarceration

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Status 05/01/2013 09:30
AM) Status of Court Compliance

G. Richard Bevan

4/10/2013

BARTLETT

Notice Of Hearing

G. Richard Bevan 561
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Case: CR-'2012-0010131 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

5/1/2013

DCHH

BARTLETT

Hearing result for Status scheduled on
G. Richard Bevan
05/01/2013 09:30 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: Status of Court Compliance

CMIN

BARTLETT

Court Minutes

DCHH

BARTLETT

Hearing result for Pretrial Conference scheduled G. Richard Bevan
on 05/20/2013 11 :00 AM: District Court Hearing
Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

MEMO

BARTLETT

Pretrial Conference Memorandum Pursuant to
I.C.R. 18

G. Richard Bevan

WITN

PIERCE

Defendant's Witness and Exhibit List

G. Richard Bevan

COAF

PLEW

Change of Address Form from Misdemeanor
Probation

Court Clerks

DCHH

MCMULLEN

District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

DCHH

AGUIRRE

Hearing result for Jury Trial scheduled on
Randy J. Stoker
05/29/2013 08:30 AM: District Court Hearing Hele
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated: 2 days

MISC

AGUIRRE

Preliminary Jury Instructions

Randy J. Stoker

JUID

AGUIRRE

Defendant's Supplemental Jury Instruction

Randy J. Stoker

MISC

AGUIRRE

Final Jury Instructions

Randy J. Stoker

VERD

AGUIRRE

Verdict Form
Guilty 4 Counts

Randy J. Stoker

MISC

AGUIRRE

Post Jury Instruction

Randy J. Stoker

ORDR

AGUIRRE

Order Returning Property to Investigating Law
Enforcement Agency

Randy J. Stoker

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

FOGT

AGUIRRE

Found Guilty After Trial

Randy J. Stoker

HRSC

AGUIRRE

Hearing Scheduled (Sentencing 07/29/2013
03:30 PM)

G. Richard Bevan

AGUIRRE

Notice Of Hearing

G. Richard Bevan

5/20/2013

5/22/2013

5/28/2013

5/29/2013

5/30/2013

5/31/2013

G. Richard Bevan

WITN

AGUIRRE

Witness List

Randy J. Stoker

MISC

AGUIRRE

Defendant's Exhibit List

Randy J. Stoker

MISC

AGUIRRE

State's Exhibit List

Randy J. Stoker
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Case: CR-2012-0010131 Current Judge: Randy J. Stoker
Defendant: Lemmons, Bryann Kristine

State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

5/31/2013

PSMH1

COOPE

Order for Pre-Sentence Investigation Report and G. Richard Bevan
Mental Health Assessment

PSSA1

COOPE

Order for Presentence Investigation Report and
Substance Abuse Assessment

G. Richard Bevan

MOTN

BARTLETT

Motion to Revoke Bond and Issue a Warrant

G. Richard Bevan

6/3/2013

ORDR

BARTLETT

Order to Revoke Bond and Issue Warrant

G. Richard Bevan

6/4/2013

WARI

BARTLETT

Warrant Issued - Arrest Bond amount: NO BOND G. Richard Bevan
Defendant: Lemmons, Bryann Kristine

XSEA

BARTLETT

Case sealed

G. Richard Bevan

BNDE

BARTLETT

Surety Bond Exonerated (Amount 50,000.00)

G. Richard Bevan

6/5/2013

LETT

BARTLETT

Letter from P & P re: PSI

G. Richard Bevan

6/6/2013

HRSC

BARTLETT

Hearing Scheduled (Status 06/13/2013 11 :00

G. Richard Bevan

AM)
BARTLETT

Notice Of Hearing

G. Richard Bevan

WART

DENTON

Warrant Returned Defendant: Lemmons,
Bryann Kristine

G. Richard Bevan

XUNS

DENTON

Case Un-sealed

G. Richard Bevan

TFJP

DENTON

Twin Falls County Jail Packet

G. Richard Bevan

ARRN

DENTON

Arraignment / First Appearance

Thomas D. Kershaw
Jr.

NORF

DENTON

Notification Of Rights Felony

Thomas D. Kershaw
Jr.

CMIN

DENTON

Court Minutes

Thomas D. Kershaw
Jr.

BSET

DENTON

BOND SET: Bond per warrant to be held without
bond

Thomas D. Kershaw
Jr.

6/12/2013

HRVC

BARTLETT

Hearing result for Status scheduled on
06/13/2013 11 :00 AM: Hearing Vacated

G. Richard Bevan

6/13/2013

HRSC

BARTLETT

Hearing Scheduled (Motion 07/09/2013 09:00
AM) for Judgment of Acquital or New Trial

G. Richard Bevan

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOTN

PIERCE

Renewed Motion for Judgment of Acquittal and
Motion for New Trial

G. Richard Bevan

CONT

MCMULLEN

Continued (Motion 07/15/2013 10:30 AM) for
Judgment of Acquital or New Trial

Randy J. Stoker

MCMULLEN

Amended Notice Of Hearing

G. Richard Bevan

6/10/2013

6/20/2013

6/24/2013

MEMO

PIERCE

State's Memorandum Opposing Defendant's
Motion for Judgment of Acquittal or New Trial

G. Richard Bevan

7/10/2013

MEMO

PIERCE

State's Supplemental Memorandum Opposing
Defendant's Motion for Judgment of Acquittal or
New Trial

G. Richard Bevan

7/12/2013

MEMO

PIERCE

Memorandum in Support of Defendant's
G. Richard Bevan
Renewed Motion for Judgment of Acquittal and/or
563
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Date

Code

User

7/15/2013

DCHH

MCMULLEN

Hearing result for Motion scheduled on
Randy J. Stoker
07/15/2013 10:30 AM: District Court Hearing Hele
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated: for Judgment of Acquital or New Trial

CMIN

MCMULLEN

Court Minutes

ORDR

MCMULLEN

Order Granting Motion for New Trial in Part,
Randy J. Stoker
Denying Motion for New Trial in Part and Denying
Motion for Judgment of Acquittal

HRVC

MCMULLEN

Hearing result for Sentencing scheduled on
07/29/2013 03:30 PM: Hearing Vacated

G. Richard Bevan

MEMO

MCMULLEN

Supplemental Memorandum in Support of
Defendant's Renewed Motion for Judgment of
Acquttal and/or Motion for New Trial

G. Richard Bevan

HRSC

MCMULLEN

Hearing Scheduled (Pretrial Conference
08/09/2013 01 :30 PM)

Randy J. Stoker

HRSC

MCMULLEN

7/16/2013

Judge

Randy J. Stoker

Hearing Scheduled (Jury Trial 08/20/2013 08:30 Randy J. Stoker

AM)
MCMULLEN

Notice Of Hearing

G. Richard Bevan

7/17/2013

HRSC

BARTLETT

Hearing Scheduled (Bond Reduction 07/29/2013 G. Richard Bevan
10:30 AM)

7/18/2013

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOTN

PIERCE

Motion to Reinstate Bond

G. Richard Bevan

NOTA

YOCHAM

NOTICE OF APPEAL

Randy J. Stoker

APSC

YOCHAM

Appealed To The Supreme Court

Randy J. Stoker

7/25/2013

MORE

PIERCE

Motion For Reconsideration and Memorandum in G. Richard Bevan
Support Thereof

7/29/2013

NOHG

PIERCE

Notice Of Hearing

G. Richard Bevan

MOTN

PIERCE

Motion for Permissive Appeal and Memorandum
in Support Thereof

G. Richard Bevan

DCHH

BARTLETT

Hearing result for Bond Reduction scheduled on G. Richard Bevan
07/29/201310:30 AM: District Court Hearing Hele
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing

7/24/2013

estimated:
CMIN

BARTLETT

Court Minutes

G. Richard Bevan

7/31/2013

ORDR

BARTLETT

Order of Reassignment

G. Richard Bevan

8/1/2013

CHJG

BARTLETT

Change Assigned Judge

Randy J. Stoker

CCOA

YOCHAM

Clerk's Certificate Of Appeal

Randy J. Stoker

SCDF

KLIEGL

Supreme Court Document Filed-Order
Consolidating Appeals

Randy J. Stoker

SCDF

KLIEGL

Supreme Court Document Filed-Notice Of
Randy J. Stoker
Appeal. Clerk's Record and Reporter's Transcript
Due 11-12-13

8/6/2013
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8/8/2013

MISC

PIERCE

Pages Estimate

Randy J. Stoker

MISC

PIERCE

Pages Estimate

Randy J. Stoker

HRVC

AGUIRRE

Hearing result for Jury Trial scheduled on
08/20/2013 08:30 AM: Hearing Vacated

Randy J. Stoker

DCHH

AGUIRRE

Hearing result for Pretrial Conference scheduled Randy J. Stoker
on 08/09/2013 01 :30 PM: District Court Hearing
Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

HRSC

AGUIRRE

Hearing Scheduled (Motion 08/23/2013 01:30
PM)

Randy J. Stoker

AGUIRRE

Notice Of Hearing

Randy J. Stoker

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

8/15/2013

MEMO

PIERCE

State's Memorandum Opposing Defendant's
Motion for Reconsideration

Randy J. Stoker

8/22/2013

MEMO

PIERCE

Defendant's Final Memorandum in Support of
Defendant's Renewed Motion for Judgment of
Acquittal and Motion for New Trial and Dismissal

Randy J. Stoker

8/23/2013

BSET

MCMULLEN

BOND SET: at 75000.00

Randy J. Stoker

DCHH

AGUIRRE

Hearing result for Motion scheduled on
Randy J. Stoker
08/23/2013 01 :30 PM: District Court Hearing Heh
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated: Motion for Reconsideration and Bond
Reduction

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

ACQU

MCMULLEN

Acquitted (after Trial) (I37-2732B(a)(4) {CY}
Drug-(Conspiracy) Trafficking in
Methamphetamine or Amphetamine)

Randy J. Stoker

ACQU

MCMULLEN

Acquitted (after Trial) (I37-2732B(a)(4) {CY}
Drug-(Conspiracy) Trafficking in
Methamphetamine or Amphetamine)

Randy J. Stoker

ORDR

COOPE

Order on Defendant's Motion for Reconsideration Randy J. Stoker

8/29/2013

SCDF

COOPE

Supreme Court Document Filed Certified Copies
of Order on Defendant's Motion for
Reconsideration

Randy J. Stoker

10/9/2013

SCDF

COOPE

Supreme Court Filed Notice of Cross Appeal.
Supplemental Transcript Due 11-6-2013

Randy J. Stoker

11/4/2013

SCDF

COOPE

Supreme Court Document Filed- Reset Due Date Randy J. Stoker
-Transcript and Clerk's Record Due 01-08-14

11/8/2013

NOHG

PIERCE

Notice Of Hearing

Randy J. Stoker

MOTN

PIERCE

Motion to Modify Terms of Release

Randy J. Stoker

NOTC

COOPE

Notice of Lodging, Tracy Barksdale; Jury Trial
May 29 & 30, 2013 and Hearing July 15, 2013

Randy J. Stoker

8/9/2013

8/26/2013

11/15/2013

565

Date: 12/12/2013

User: COOPE

Fifth Judicial District Court - Twin Falls County

Time: 10:06 AM

ROA Report
Case: CR-2012-0010131 Current Judge: Randy J. Stoker

Page 10 of 10

Defendant: Lemmons, Bryann Kristine
State of Idaho vs. Bryann Kristine Lemmons
Judge

Date

Code

User

11/15/2013

LODG

COOPE

Lodged: Transcript on Appeal by email

Randy J. Stoker

11/22/2013

DCHH

MCMULLEN

District Court Hearing Held
Court Reporter. Barksdale
Number of Transcript Pages for this hearing
estimated:

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

11/25/2013

ORDR

MCMULLEN

Order Re: Motion to Modify Terms of Release

Randy J. Stoker

11/26/2013

SCDF

COOPE

Supreme Court - Entered Order Conditionally
Dismissing Appeal for Payment of Fees

Randy J. Stoker

SCDF

COOPE

Supreme Court Document Filed- Order
Conditionally Dismissing Appeal

Randy J. Stoker

SCDF

COOPE

Supreme Court - Entered Amended Order RE:

Randy J. Stoker

Fees
SCDF

COOPE

Supreme Court Document Filed- Amended Order Randy J. Stoker
RE Fees

11/29/2013

COAF

KADAMS

Change of Address Form from Misdemeanor
Probation

12/12/2013

NOTC

MCMULLEN

Request for Hearing and Notice of Review Hearins Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Hearing Scheduled
01/14/2014 03:30 PM) Court Compliance Fee

Randy J. Stoker

Randy J. Stoker

Review
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DlSTRICT COURT

; '/i~·l FALLS CO. IDAl-n
FILED

1012 SEP - 7 AM 11 : 02

BY-·--"-- 1'--"\-GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83301
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)

STATE OF IDAHO,
Plaintiff,

Case No. CR 12-

,)oJJI

)
vs.

)
)

BRYANN KRISTINE LEMMONS,
004 Neilson Lane, Hansen, ID 83334

)
)
)
)

Defendant,

Personally appears before me this

CRIMINAL COMPLAINT

DOB:
SSN:

day of September, Peter Hatch, Deputy
---2_}_/"-

Prosecuting Attorney, Twin Falls County, State ofldaho, and presents this complaint, pursuant to
Idaho Criminal Rule 3 and based upon the attached sworn affidavit, that BRYANN KRISTINE
LEMMONS, did commit the following:

CRIMINAL COMPLAINT

-1-

ORIGINAL
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COUNTI
CONSPIRACY TO TRAFFIC
IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732b(a)(4)(A), 37-2732B(c), 18-1701

That on or about October 25, 2011, in the County of Twin Falls, State of Idaho, and
elsewhere, the Defendants, BRYANN KRISTINE LEMMONS, and Sara Beth Haffner, and/or
others, did willfully and knowingly combine, conspire, and/or agree to deliver
methamphetamine, a Schedule II controlled substance, where the weight of the
methamphetamine was represented as twenty-eight (28) grams or more by the person or persons
selling it or delivering it, in violation ofldaho Code Sections 37-2732b(a)(4)(A), 37-2732B(c),
18-1701.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or more of the
following overt acts, were committed by one or more of the subjects of the conspiracy within
Twin Falls County and elsewhere:
1.

Idaho State Police Confidential Informant 86 arranged by telephone to purchase one (1)
ounce of methamphetamine through Sara Beth Haffner.

2.

On or about October 25, 2011, Confidential Informant 86 picked up Haffner from her
residence. Haffner directed him/her to the residence of the Defendant, Bryann Kristine
Lemmons, a Blue Trailer House located at 004 Nielson Lane, Hansen Idaho, located in
the County of Twin Falls State ofldaho.

3.

After arriving at the residence they entered the residence and met with Lemmons.

4.

Haffner requested money for the exchange from Confidential Informant 86 and accepted
the money tendered by Confidential Informant 86.

5.

Prior to completing the transaction both Lemmons and Haffner requested that
Confidential Informant 86 smoke methamphetamine in their presence but he/she refused.

6.

Lemmons delivered the methamphetamine to Confidential Informant 86 and he/she left
the residence with Haffner.

CRIMINAL COMPLAINT
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COUNT II
CONSPIRACY TO TRAFFIC
IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732b(a)(4)(A), 37-2732B(c), 18-1701
That on or about December 6, 2011, in the County of Twin Falls, State ofldaho, and
elsewhere, the Defendants, BRYANN KRISTINE LEMMONS, and Sara Beth Haffner, and/or
others, did willfully and knowingly combine, conspire, and/or agree to deliver
methamphetamine, a Schedule II controlled substance, where the weight of the
methamphetamine was represented as twenty-eight (28) grams or more by the person or persons
selling it or delivering it, in violation ofldaho Code Sections 37-2732b(a)(4)(A), 37-2732B(c),
18-1701.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or more of the
following overt acts, were committed by one or more of the subjects of the conspiracy within
Twin Falls County and elsewhere:
1.

Idaho State Police Confidential Informant 86 arranged by telephone to purchase one and
one-half ( 1½ ) ounces of methamphetamine through Sara Beth Haffner.

2.

On or about December 6, 2011, Confidential Informant 86 picked up Haffner from her
residence. Haffner directed him to the residence of the Defendant, Bryann Kristine
Lemmons, a Blue Trailer House located at 004 Nielson Lane, Hansen Idaho, located in
the County of Twin Falls State of Idaho.

3.

Upon arriving Haffuer instructed Confidential Informant 86 to wait in the vehicle while
she went inside.

4.

After returning to the vehicle Haffuer informed Confidential Informant 86 that Lemmons
was on her way to the residence and that Lemmons only had one ( 1) ounce of
methamphetamine not the one and one-half (1 ½ ) ounces that had been asked for.

5.

Haffner requested money for the exchange from Confidential Informant 86 and accepted
the money tendered by Confidential Informant 86.

CRIMINAL COMPLAINT
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6.

When Lemmons arrived Haffner gave Lemmons the money and Lemmons gave Haffner
methamphetamine.

7.

Haffner and Confidential Informant 86 left the residence.

8.

After leaving Haffner again represented that the methamphetamine was one (1) ounce.

9.

Haffner then delivered the methamphetamine to Confidential Informant 86.
All of which is contrary to the form, force and effect of the statute in such case made and

provided and against the peace and dignity of the State of Idaho.

Said Complainant therefore prays that a SUMMONS be issued to the said defendant
BRYANN KRISTINE LEMMONS, and that she may be dealt with according to law.

Signed before me this

CRIMINAL COMPLAINT

-2.!ly

of September 2012.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWI~
THE STATE OF IDAHO,

9'triAtlf:f j):23z

B
STATE OF IDAHO

) CASENO.

) . . ..
.:) .

vs.

BRYANN KRISTINE LEMMONS
D.O.
SSN:

STATE OF IDAHO
COUNTY OF TWIN FALLS

OE ffitl>UTY
.

..

) AFFIDAVIT OF PROBABLE CAUSE
)
)
) IN SUPPORT OF CRIMINAL
)
) COMPLAINT/CITATION
)
)
)

Your Affiant, Detective Jerod Sweesy, of the Idaho State Police Investigations Division
being first duly sworn, on oath deposes and says:

1.

Your Affiant is the same person whose name is subscribed to the attached complaint.

2.

Your Affiant believes that probable cause exists for the charges and believes the crimes as
set out below have been committed in Twin Falls County in the state of Idaho, and that
(BRYANN K. LEMMONS) is the person who committed said crime(s).

3.

Your Affiant believes that the above named defendant committed the crimes of:

a.

One (1) count, Trafficking in Methamphetamine LC. 37-2732B(3)(A)

b.

One (1) count, Trafficking in Methamphetamine I.C. 37-2732B(3)(A)

c.

One (1) count, Failure to Affix Drug Tax Stamp LC. 63-4205(1)

d.

One (1) count, Failure to Affix Drug Tax Stamp LC. 63-4205(1)

1
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STATEMENT OF FACTS IN SUPPORT OF PROBABLE CAUSE

On 10-25-2011, I met Cl#86 at the Idaho State Police District 4 office in Jerome, Idaho. Cl#86
had been contacted by Sara HAFFNER who agreed to sell Cl#86 some methamphetamine.
Cl#86, had pre-arranged a controlled purchase with HAFFNER. Cl#86 ordered one-ounce of
methamphetamine from HAFFNER who stated the cost would be one thousand, four hundred,
and fifty dollars ($1450}. Cl#86 stated that HAFFNER was going to take C1#86 to an unknown
location but knew it was near Hansen, Idaho.

Detective T. Barrett and I strip searched Cl#86 and Detective S. Walker searched Cl#86's
vehicle. I provided Cl#86 with one thousand, four hundred, and fifty dollars ($1450} in
pre-recorded US Currency. I also provided Cl#86 with a wireless covert transmitter.

I maintained surveillance on Cl#86 while he traveled to 212 S 700 W, Jerome, Idaho
(HAFFNER'S residence), where Cl#86 picked up HAFFNER prior to meeting an unknown female
for the controlled purchase. Cl#86 arrived at HAFFNER's residence at 12:26 PM. I could hear
Cl#86 place a phone call to HAFFNER, and tell her that he/she was in her driveway. At about
12:31 PM, HAFFNER came out of her residence and got into Cl#86's vehicle.

Other Idaho State Police Detectives and I followed Cl#86 and HAFFNER east bound on State
2
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Highway 25 until it merged with State Highway SO. They continued on Highway SO until they
turned south on 3800 East, Twin Falls County. As they were traveling to the residence to make
the controlled purchase, I could hear HAFFNER tell Cl#86, "When we get there, we are smoking
a bowl. Her brother Peter will be there .... he knows but we aren't open. He hates meth .... he
likes to do coke and loves the pills ..... he's a pill popper."

As they approached Foothills Road, I heard HAFFNER instruct Cl#86 to turn right. After a few
hundred yards, HAFFNER told Cl#86 to turn left into a driveway that led to a blue trailer house
on the hill. I knew this residence from a case I worked in December of 2007 to be 004 Nielson
Lane, Hansen, Idaho. At approximately 1:01 PM, they arrived at the residence. As they were in
the driveway, HAFFNER told Cl#86, "we are smoking a bowl, it's gonna happen."

HAFFNER asked Cl#86 for the money. I could hear Cl#86 count out one thousand, four
hundred, and fifty dollars ($1450) to HAFFNER. Both went inside the residence where I could
hear them being met by a female. After some conversation, I hear the female (later identified
as Bryann LEMMONS) state, "OK... so do you have the money."

HAFFNER started telling Cl#86 to smoke meth. After several attempts, Cl#86 kept refusing.
LEMMONS and HAFFNER smoked meth in front of Cl#86. On the wire, I could hear them
striking the lighter several times. At a point in a conversation between Cl#86 and LEMMONS,
she told Cl#86 that she was 32 years old.
3
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At approximately 1:16 PM, Cl#86 and HAFFNER left the residence. As they were walking out,
HAFNNER returned back to the residence and Cl#86 remained inside his/her vehicle.
Approximately one minute later, HAFFNER returned to the vehicle and both Cl#86 and
HAFFNER left.

I followed Cl#86 and HAFFNER back to her residence where Cl#86 dropped her off at
approximately 1:50 PM. I then followed Cl#86 back to the Idaho State Police Office in Jerome,
Idaho.

Detective Corder and I escorted Cl#86 into the office where he/she gave us a clear plastic
wrapped crystal substance. Detective Corder and I strip searched Cl#86 and Detective Walker
searched Cl#86's vehicle. No currency or contraband was located. Cl#86 completed a witness
statement form about the controlled purchase.

I interviewed Cl#86 about the purchase. During the interview, he/she stated that after arriving
at LEM MON'S residence, HAFFNER asked for the money for the purchase. While inside the
house, HAFFNER paid LEMMONS and LEMMONS gave Cl#86 the drugs. Cl#86 stated he/she
was clear on ordering a "full ounce" due to being shorted in the past by HAFFNER in previous
controlled purchases in Jerome County. Cl#86 stated both LEMMONS and HAFFNER smoked
methamphetamine while he was in the residence. Both attempted to get Cl#86 to smoke
4
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methamphetamine but never did. Cl#86 described LEMMONS as a petit female with blonde
hair and light blue eyes. After Cl#86 completed the statement, he/she was released.

I weighed the drugs that Cl#86 purchased from HAFFNER and LEMMONS with a gross weight of
27.5 grams. I placed the drugs {Exhibit 6) into the Idaho State Police temporary secured storage
for testing and packaging later.

The digital recording was placed onto a DVD {Exhibit 7) and also placed into evidence.
On 10-28-2011, I tested the crystal substance using a NIK test kit {U) and received a
presumptive positive for methamphetamine.

On 12-07-2011, I received the Idaho State Forensic lab report showing that Exhibit 6 was
positive for methamphetamine. A copy of the state lab slip was placed in the case file.

On 12-06-2011, I met Cl#86 at the Idaho State Police District 4 office in Jerome, Idaho. Cl#86
had been contacted by Sara HAFFNER who agreed to sell Cl#86 some methamphetamine.
Cl#86, had pre-arranged a controlled purchase with HAFFNER. Cl#86 ordered one and a
half-ounces {1 ½) of methamphetamine from HAFFNER who stated the cost would be two
thousand dollars ($2000).

As Cl#86 was in the Idaho State Police Office, I showed him/her a drivers license photo of a
5
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female whom I thought may be LEMMONS. Cl#86 positively identified the photo as Bryann
Kristine LEMMONS, DOB,

as the female that he/she has been purchasing the

methamphetamine from. Cl#86 stated "100% positive".

Cl#86 stated that HAFFNER was going to take Cl#86 to LEMMONS residence located at 004
Nielson Lane, Hansen, Twin Falls, County, Idaho.

Detective S. Walker and I strip searched Cl#86 and Twin Falls Police Detective Sgt. Fustus and
Gonzales searched Cl#86's vehicle. I provided Cl#86 with two thousand dollars ($2000) in
pre-recorded US Currency. I also provided Cl#86 with a wireless covert transmitter.

I maintained surveillance on Cl#86 while he traveled to 212 S 700 W, Jerome, Idaho
(HAFFNER'S residence} and pick up HAFFNER prior to meeting LEMMONS for the controlled
Purchase. Cl#86 arrived at HAFFNER's residence at 12:05 PM. I could hear Cl#86 placed a
phone call to HAFFNER, and tell her that he/she was in her driveway. At about 12:09 PM,
HAFFNER came out of her residence and got into Cl#86's vehicle.

We followed Cl#86 and HAFFNER east bound on State Highway 25 until it merged with State
Highway 50. They continued on Highway 50 until they turned south on 3800 East, Twin Falls
County.

6
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As they approached Foothills Road, I heard HAFFNER instruct Cl#86 to turn right. After a few
hundred yards, HAFFNER told Cl#86 to turn left into a driveway that led up to a blue trailer
house on the hill. This is the same residence that they went to for the purpose of purchasing
exhibit #6 on 10-25-2011. Cl#86 and HAFFNER arrived at LEM MON'S residence at 12:40 PM.
HAFFNER instructed Cl#86 to remain in the vehicle while she went inside. I placed a phone call
to Cl#86, who stated that LEMMONS was not there and they may have to go meet her at her
boyfriend's house.

At approximately 12:53, HAFFNER returned to Cl#86 and stated that LEMMONS was on her
way. Over the wire, I heard HAFFNER state she (LEMMONS) only has one-ounce and asked
Cl#86 if that would be ok. Cl#86 stated one-ounce would be fine. Both Cl#86 and HAFFNER
went inside the residence.

At approximately 1:20 PM, I observed a blue Oldsmobile bearing Idaho license plate 2J44502
arrive at the residence. This vehicle came back as a 1997 Oldsmobile 4 door registered to
Bryann LEMMONS, 004 Neilson Lane, Hansen, Idaho.

I could hear Cl#86 and HAFFNER make contact with LEMMONS inside the residence. HAFFNER
and LEMMONS left the area of Cl#86. A male was also inside the residence, which was later
identified as Tim Roholt.

7
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At approximately 1:28 PM, I could hear Cl#86 and HAFFNER leave the residence. While inside
Cl#86's vehicle, I could hear C/#86 asks HAFFNER if it was an ounce. HAFFNER stated it was.
During a later interview with Cl#86, he/she stated that HAFFNER delivered him the
methamphetamine when they got into the vehicle after leaving the residence. Both Cl#86 and
HAFFNER drove from the residence and headed northbound on Rock Creek Road.

As Cl#86 and HAFFNER arrived in Hansen, Idaho, TFSO Deputy Morgan Case stopped their
vehicle. Deputy Case took Cl#86 back to his vehicle while I made contact with HAFFNER. After I
spoke to HAFFNER about the previous and current deliveries on a controlled substance, she
admitted to knowing what was going on. I told HAFFNER that I knew she had some drugs on
her person. HAFFNER reached into her bra and removed a small plastic bag that contained a
crystal substance. She also removed a fifty dollar ($50) bill. She stated that she wanted to make
sure that she kept her money. HAFFNER was transported to the Idaho State Police office in
Jerome, Idaho for an interview.

After HAFFNER was transported to the Idaho State Police Office, Cl#86 completed a witness
statement and returned five hundred and fifty dollars ($550.00) and was released from the
scene.

I transported the drugs back to the Idaho State Police Office in Jerome where Detective Walker
and I tested and packaged both the ounce from the controlled purchase and the small amount
8
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located on HAFFNER. Both returned with a presumptive positive for methamphetamine using a
NIK test kit (U). The ounce package (Exhibit #8) weighed 27.4 ggw and the small amount
obtained from HAFFNER {Exhibit #9) weighed 1.1 ggw. Both were packaged and placed into the
Idaho State Police evidence storage.

I obtained the copy of the pre-recorded buy money used to make the controlled purchase. The

fifty dollar ($50) bill that HAFFNER had on her matched one of the fifty dollar ($50) bill Cl#86
was given by us to make the controlled purchase.

The digital recording was placed onto a DVD {Exhibit 10) and also placed into evidence.

Exhibit 6 and 8 did not have affixed, an Idaho Drug Tax Stamp.

Dated this

;;./;..r;/.301/
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS
004 NEILSON LANE
HANSEN, ID 83334
Defendant.

)
)
)
)

CASE NO: CR-2012-0010131

FELONY SUMMONS

)
)
)
)
)

THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT:

You are hereby"Summoned to appear before a Judge in the Magistrate Division
of the District Court of Twin Falls County, Idaho for an initial appearance on your felony
charges. You must appear at 12:00 p.m. on a Wednesday, Thursday, or Friday at
the Judicial Annex, 427 Shoshone Street, Twin Falls, Idaho. You must appear in
court within 5 days (excluding weekends and holidays) of the date this summons
was served upon you.
KRISTINA GLASCOCK, Clerk

===---

By·-~~lJe'rx.Lt~t~5gsle~~~:;:-::r:,

I HEREBY acknowledge service of the above Summons and Complaint and promise to appear at
said Court on the date and time written to answer to the charge indicated above and I understand that
failure to appear as promised may result in the issuance of a Warrant for my arrest.

Defendant
STATE OF IDAHO, COUNTY OF _ _ _ _ _ _ ss.
I hereby certify that I received the within Summons on the _ _ _ day of _ _ _ _ __,
20_, and served the said Summons and Complaint on the above named Defendant,
_ _ _ _ _ _ _ _ _, and instructing him/her to appear on the _ _ _ day of
_ _ _ _ _ _ _ _ _ __, 20_, at the hour of _ _ _ _ _ _ a.m./p.m.

SHERIFF

By_ _ _ _ _ _ _ _ _ __

FELONY SUMMONS
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RETURN OF SERVICE.
JISJ.Rl~lf.~lfF# 20124073
l wtN PA't~'t~~Mtl CR12-10131
FILED

County of Twin Falls

ss.
STATE OF IDAHO

BY----;;-;cL7EDiRKrIDAHO, STATE OF
PLAINTIFF
LEMMONS, BRYANN KRISTINE

---~-'___ OEPUTY

DEFENDANT

I, SHERIFF TOM CARTER, Sheriff of the County of Twin Falls, State
of Idaho, hereby certify that I received the attached CRIMINAL
SUMMONS on the 10 day of September, 2012, and I further certify
that in accordance with I.R.C.P. 4 and 5, I served a copy of
the CRIMINAL SUMMONS, on BRYANN LEMMONS, he/she being the DEFENDANT
named in said document(s) on Thursday, the 13 day

of September,

2012, at 10:05 a.m. at the following address: 004 NEILSON LANE,
HANSEN, ID 83334; by delivering a copy of the above named document
to him/her personally; to which was attached:
ORIG FELONY SUMMONS/CRIMINAL COMPLAINT

DATED this 17 day of September, 2012.
SHERIFF TOM CARTER
Sheriff of Twin Falls County
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IN THE DISTRICT COURT OF THE FIFTH JU~'4'1i~1~l~li J:3Zlt_1:3
OF THE STATE OF IDAHO, IN AND FOR THE COtJ~f!':OF TWIN FALLS
-

)
)
)
)

STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS

I

I

' · • ·

'

•

..clERK

.. 1

ci~~~:~. b~~~~Yoo10131
FELONY SUMMONS

)
)

004 NEILSON LANE
HANSEN, ID 83334

)
)
)

Defendant.

THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT:

You are hereby summoned to appear before a Judge in the Magistrate Division
of the District Court of Twin Falls County, Idaho for an initial appearance on your felony
charges. You must appear at 12:00 p.m. on a Wednesday, Thursday, or Friday at
the Judicial Annex, 427 Shoshone Street, Twin Falls, Idaho. You must appear in
court within 5 days (excluding weekends and holidays) of the date this summons
was served upon you.
KRISTINA GLASCOCK, Clerk

===---

By_~~lJe~21&.?:!iiBe1e~rk~-~>

I HEREBY acknowledge service of the above Summons and Complaint and promise to appear at
said Court on the date and time written to answer to the charge indicated above and I understand that
failure to appear as promised may result in the issuance of a Warrant for my arrest.

~

STATE OF IDAHO, COUNTY OF
h&~ ,ss.
I hereby certify that I received the within Summons on the
~ day of ,(~
20..l.2r-' and served the said Summons and Complaint on the above nam
Defendant,
(llf./lttJtJ Umtl'ftld, and instructing him/her to appear on the ....uJ__ _day of
20.p., at the hour of
;z ;
a.m.~. •,,.. ,,..,,._,,.. ~ -17--

~"ff:;:

,

13

I

+.

,

a•

~~
FELONY SUMMONS

582

•

•
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CO. IDAHn
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FILED
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF fHf:
_

STATE OF IDAHO, IN AND FOR THE COUNTY OF
427 Shoshone Street North
Twin Falls, Idaho 83303-0126

STATE OF IDAHO,

'i 1N FALLS

T\Jffl't2FWJLJ9 PM 12: 04

)

Plaintiff,
vs.

)

CASE NO: CR-2012-0010131

)
)

NOTICE OF HEARING

)

BRYANN KRISTINE LEMMONS
004 NEILSON LANE
HANSEN, ID 83334

)
)
)
)
)

Defendant.
DOB:
DL:

)
)
)
)

NOTICE IS HEREBY GIVEN that this case is set for:
Arraignment: Thursday, September 20, 2012
Judge: Honorable Roger Harris

12:30 PM

I hereby certify that copies of this Notice were served as follows on this date Wednesday, September
19, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are multiple
defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior determination
under I.C.R. 25(a)(3). The panel of alternate judges consists of the following judges who have
otherwise not been disqualified in this action: Judges Bollar, Borresen, Campbell, Duff, Harris,
Hodges, Holloway, Ingram, Israel, Kershaw, Redman, Robinson, and Walker.
Bryann Kristine Lemmons
- -Mailed / Hand Delivered
1received a copy of this notice.

Grant Loebs, Prosecuting Attorney
___ Folder ___ Mailed
Defense Counsel
___ Folder _____Mailed
Dated: Wednesday, September 19, 2012
Kristina Glascock
Cler
t District Court

NOTICE OF HEARING - 1 (03/06)
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1H FALLSCO.IOAH'"
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL D~STRICTia tpHf=
STATE OF IDAHO, IN AND FOR THE COUNTY OF ~1SU,
S 'H
427 Shoshone Street North

BY

Turin Falls, Idaho 83301
)
)
)

STATE OF IDAHO,
Plaintiff,

BRYANN KRISTINE LEMMONS
004 NEILSON LANE
HANSEN, ID 83334
Defendant.
DOB:
DL:

• Lt'-i

~RK

-----~TY
CASE NO: CR-2012-0010131
NOTICE OF HEARING

)
)
)
)
)
)
)
)
)
)
)

vs.

I · ,. ,.

NOTICE IS HEREBY GIVEN that this case is set for:
Preliminary:
Monday, October 01, 2012
Judge: Honorable Roger Harris

08:15 AM

I hereby certify that copies of this Notice were served as follows on this date Thursday, September
20, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are multiple
defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior determination
under I.C.R. 25(a)(3). The panel of alternate judges consists of the following judges who have
otherwise not been disqualified in this action: Judges Bollar, Borresen, Campbell, Duff, Harris,
Hodges, Holloway, Ingram, Israel, Kershaw, Redman, Robinson, and Walker.

Bryann Kristine Lemmons
_ _ Mailed _ _ Hand Delivered
I received a copy of this notice.
II

~~~
ensSiQnare

NOTICE OF HEARING - 1 (03/06)

Grant Loebs, Prosecuting Attorney
Folder~
. .
· ed

"1°

/

,

D~se Counsel
Folder _ _.Mailed
Dated: Thursday, September 20, 2012
Kristina Glascock
Clerk of the DiAtJ:uil!t-flnnrl~
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DEFENDANT'S NAME:
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DISTRICT COURT ,
FALLSCO.IOAh:
. FILED

,)1N

W12 SEP 20 PM l:

t,,Li

LEGALSTATUS(KNOWN)
~~
BY----:::;-;::;;
YES~ Comments:____________
CLER~\

Prior Felonies:

_ _ _ _ _ DEPUTY

~-........

PriorMisdemeanors~NO
f

Comments:

-L,qrc,,O,& DL.

Y.

3 _.

\

I

03 k°-, o1 ;'
I

ftM>,- u...J/i;,..tvk:,- c,:3 ~~pt x a; Da'..u IA-lr&p. DL .K ~ ~ o~,
'911- 'Dn~ v~oe:.~ ""'"'h.>u.t ~ w 2 . ~ eo,...~
I

./

c.>0

f

•

10 ,

Prior Same as Present: YES ~omments: _ _ _ _ _ _ _ _ _ _ __

Pending Charges:

CfJ

He&,, - :-tllh.f:?1 c4 1' h~

TE C'&u.~ ~ : {C,/l,ll - /'l-830_)
FTA's (w/in last 10 years):

yes -+ t/a.~/10 i c,/4q/4,s / 0/s/03.

UO
----~~---------------

Prior Probation Violations:

Pre-Sentence V i o l a t i o n s : _ L p ~ ~ - - - - - - - - - - - - - - - -

INFORMATION VERIFIED:

YES []

NO []

PARTIALLY

P:J.- il.Jo

J...JC:Lc..

°""'L"'t~

COMMENTS: --rfAo \)ef,e..ltd-QJr: )Zq<fLLsed. CC--f-> ~
$ 5o\L '8.o-rcO , LWZ '- SLM
tA c 'd. ft:.~+: C I ~ ~ •

:&.,,a, De&MCOc ft -~½A,Q,k 0o :t:-t/&-lc-"" fol'
l+t12 I • •e :::C. ,, ~ ;),!Gce+:,Z+.
1

CC.AtM.

P~CAeM-- / wiu

DATE:# PROBATION OFFICER.~R---...,._,,.___ _ _ __

CCPReport
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL Dl~;t~<t-1:p
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF Td!M ft~LL'S
MAGISTRATE DIVISION
STATE OF IDAHO,

Plaintiff,

vsf

I

I~. I.An~

i£ -

~

)
)

)

B'fKV;

CASE NO:

~11.-\0\~\

_Of lT~

=-=-----

NOTIFICATION OF RIGHTSFELONY

~n5( r ~
Defendant.

)

The purpose of this Initial appearance Is to advise you of your rights and charge(s) against you.
•

You have the right to be represented by an attorney at all times.

•

If you want an attorney, but cannot pay for one, the court will appoint one to help you. If you are
found guilty or plead guilty, you may be ordered to reimburse Twin Falls County for the cost of
your defense.

•

You have the right to remain silent. Any statement you make could be used against you.

•

You have the right to bail.

•

You have the right to a preliminary hearing before a judge.

•

The purpose of a preliminary hearing is to determine whether probable cause exists to believe
you have committed the crime(s} charged. A preliminary hearing is not a trial to decide guilt or
innocence.

•

You can cross-examine all witnesses who testify against you.

•

You can present evidence, testify yourself if you wish, and have witnesses ordered to testify by
subpoena.

•

If the court finds probable cause exists that you committed the crime(s} charged, or if you waive
your preliminary hearing, you will be sent to the District Court for arraignment.

If you have any questions about the charge(s), about your rights or the court process, don't hesitate to
speak up. It is important that you understand.

Acknowledgment of Rights
I have read this entire document and I understand these rights as set forth above.

Date

fr/ ~I led
'

~~
s o'l><1

D ~ signature

NOTIFICATION OF RIGHTS-1
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Twin Falls County illic Defender Application •
Every question on this application must be answered completely and truthfully.
Failure to do so may result in your application being denied and/or returned to
you for completion.

.DISTRICT COURT

NFALLS; CO IDArV
FILED.
'"'

1

W'2SEP 20 PM f:

Nam/J6(~
Case No. C..\~- 20(2..
Address rr:friful,"'z.:> n
Home Phone No. 35g. -{{qg
City, State, Zip f-lon;:.gn Td
Last 4 Digits of Social Security No
Age.2!:J._ Marital status .5..

4L1

BY

----+4L

People who live in your house: list the names of dependents and/or people which you share mcomg
Name
Relationshi
A e
Em lo

\

enses

Monthl Utilities

Credit Cards
$

enses

Medical Ex enses

Car Pa ments
$

Child Su

ort

$

$

Assets: (home, vehicles, personal property, checking, savings, funds, etc.)
Item:

Value:

Amount Owed:

Monthly Income includes all household income including income from SSI, Social Security, AFDC,
Child Support, trust funds, food stamps, unemployment, etc.
Source - Ex: self, s ouse

Net Income

m

$

$

I$

Monthly Take-Home Pay

3W.cG

-

I$

Monthly Living Expenses

-

Disposable Income Amount

C\2.(JcC

If unemployed, are you registered with job service?_

Acknowledgment
Based upon the foregoing facts, I declare that I am without funds to hire an attorney and request that the court
appoint the Public Defender for Twin Falls County to represent me. I further understand that I could be required to
reimburse Twin Falls County for the services of the public defender. These funds will go to the county. I hereby
declare, under penalty of perjury, that I have examined the foregoing statement and my answers are true and correct to the
best of my knowledge. I further understand that upon request, I could be required to supply the court with copies of my
income tax returns.

signature must be witnessed)
Subscribed and sworn to before me this

,:J(:

day of

S(? pt{!_ Wl be r

Witnessed by Sheriffs Deputy
Appointed_K_

Denied_ __

PUBLIC DEFENDER APPLICATION
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IN THE DISTRICT COURT OF THE FIFTH ruDICIAL msfflc'T OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWlNfftAL~L~S!.,_--jffl~ii<llMAGISTRATE DMSION
tS'lf\
ARRAIGNMENT MINUTES

?/Jo_/tJ...
Judge Gtt1 Abel/
I
Date

Time

/.' OcJ /JrYI
Deputy ClerkJ _

Counter

Pe fer5en

No.Cfi,- /'J -/o/3 /
Interpreter_ _ _ _ _ _ _ _ _ _ _Ctrm #
3
Case

<t,~)1A
__rug
__.. ,___________

State ofldaho

VBryG

f() <{

Attomey_...,{&
___

Lemmons
Attorney _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
orr/ CcmSft'r:G:c? fa frA+±tc:. ," n YY'J-efJ-u:rfY1fbe.f~m:11<' {>< 2. Counts)
Y1YI

"'ETA.ppeared in person D Bond _ _ _ _ _ _ _ _ D per warrant(s) D to be held without bond D Agent's warrant D OR release
D To serve _ _ _ _ days per warrant D Walk In Arraignment/Summons D Bond previously posted D Court Compliance program

D Failed to appear D Warrant issued D Forfeit previous bond D Bond _ _ __
~ l a i n t read
D ~ation violation read__.,Cl Defendant waived reading of probation violation
0'"Rights and penalties given,01{ights form signed i:;a1tights and penalties understood

D D_.¢'endant waived counsel D Private counsel _ _ _ _ _ _ _ _ _ _ _ _ _ _ D to hire
b31\lblic defender appointed D Public defender denied D Public defender confirmed/continued
D Plead not guilty
D Plead guilty
D Court accepted plea

D Pretrial_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Courttrial~------------------D Jury trial
I
.J

/o 10 f I z,

C:~ f='/ s= 7tWe

~cing
D Fugitive (identity) _ _ _, _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Arraignment _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Hearing to be set
D PY-admit
OPV-deny

D Admit/Deny _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Evidentiary _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Disposition _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Status _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Conditions of bond/OR release/probation:

D AGENT'S WARRANT -

To be replaced in 72 hours or defendant to be released

~ k i n with public defender immediately upon release

D Check in with court compliance officer; Pay costs associated with court compliance

D SCRAM unit authorized

D Court entered no contact order
D Border patrol hold
D To be transported to _ _ _ _ _ _ _ _ _ __
~ o r t to jail. Court signed book and release order.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DlSTRICT OF T

BY

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

}
}
}
}

vs.

}

BRYANN KRISTINE LEMMONS,

)
}

Defendant.

-----

L

O PIT

Case No.: CR-2012-0010131

ORDER RE BOOKING OF
THE DEFENDANT

}
)

Pursuant to a summons, the defendant, Bryann Kristine Lemmons, appeared on
the 20th day of September, 2012, for arraignment on the criminal charge(s} of:
I37-2732B(a)(4) CY - Drug-(Conspiracy) Trafficking in Methamphetamine or
Amphetamine
I37-2732B(a)(4) CY - Drug-(Conspiracy) Trafficking in Methamphetamine or
Amphetamine
AND WHEREAS the court requires as a condition of the defendant's continued
own recognizance release that the defendant be booked and fingerprinted;
NOW, THEREFORE, IT IS HEREBY ORDERED that the defendant, within two
(2) days of the signing of this order, report to the Twin Falls Criminal Justice Facility to
be booked and fingerprinted on the aforesaid charge(s}.
IT IS FURTHER ORDERED that the defendant take this order and a copy of the
criminal complaint with him or her to the booking.

ORDER RE BOOKING OF THE DEFENDANT - 1

589

•

•

IT IS FURTHER ORDERED that the defendant be released immediately after the
booking process is completed.
The originating agency on the case is the Idaho State Police.
DATED this 20th day of September, 2012.

ORDER RE BOOKING OF THE DEFENDANT - 2

590

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the 20th day of September, 2012, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:
Grant Loebs
Twin Falls County Prosecutor's Office
P.O. Box 126
Twin Falls, ID 83303-0126

( )
( )
( )
(X

U.S. Mail
Hand Delivered
Faxed
) Court Folder

Defendant:
Bryann Kristine Lemmons

( ) Hand Delivered

Twin Falls County Jail

( X ) Court Folder

Cle~lu

ORDER RE BOOKING OF THE DEFENDANT - 3
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o ''TRiCT COURT

r'1.r'~"LLS CO. IOAHC

FILED
Fifth Judicial District Court, State of Idaho_,
0 20 PM 1: 43
In and For the County of Twin Falls
t012 SEr
,, 1

427 Shoshone Street North
Twin Falls, Idaho 83301-0126
)
)

STATE OF IDAHO
Plaintiff,
vs.

)

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334

Defendant.

DOB:
DL:

__

)
)
)
)
)
)
)
)

Case No: CR-2012-0010131

ORDER APPOINTING PUBLIC DEFENDER

________ )
)

The Court being fully advised as to the application of the above named defendant and good cause having been
shown:
IT IS ORDERED that an attorney be appointed through the Public Defender's office for the County of Twin
Falls, State of Idaho, to represent the above named Defendant in all proceedings in the above entitled case.
Defendant is to contact the

Public Defender's Office
231 4th Avenue North
P.O. Box 126
Twin Falls, Id 83303-0126
Telephone Number 208-734-1155

to make an appointment to discuss your case before your next hearing.
The Defendant is further advised that he/she may be required to reimburse the Court for all or part of the cost
of court appointed counsel.

Date:

__,,,_q_/2-o:__,____{µ_{t-_ _
Jud~

Copies to:

,I

Public Defender

./ Pros~tor
_ _Defendant

Order Appointing Public Defender
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IN THE .RICT COURT OF THE FIFTH JUDICIA.STRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION
MINUTES FOR PRELIMINARY HEARING
JUDGE: -~.-=------4--,~:....:.....:y--::::=----DEPUTY CLERK: _

__._-J--I.J->1-............,.,.__ __

CASE# _ _------\;____,__=-.......c.....µ,,.........,_f _ _

w
;3~

THE STATE OF IDAHO,
Plaintiff,

ATTY: _ __,_--=-_,__""---'-_

_,___,_...........,__,__.,,,..__,

vs.

~ l 'lur,tr/'7/U)

D In Custody

X

'

D Not Present

D

ATTY:
Failed to Appear

COURT REVIEWED THE FILE.
COURT READ THE COMPLAINT.
_ _ _ COUNSEL WAIVED READING.
DEFENDANT WAIVED PRELIMINARY HEARING.
----,,--,,-- WRITTEN WAIVER FILED
WRITTEN WAIVER FILED
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING.
COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
COURT ACCEPTED WAIVER.

X

DEFEN~WASBQUND OVER TO DISTRICT COURT.

X'

X

STATl(lDE.F;N~QUESTED A CONTINUANCE. _ _BY STIPULATION
CONTINUED TO:
/() - I
/-:5J_
WITH JUDGE_ _ __

q-

PRELIMINARY HEARING TO BE HELD
_ _ _ SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES _ _ _ COURT GRANTED.

DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM
DEFENSE MOVED FOR BOND REDUCTION,
STATE OBJECTED_ _ STIPULATED_ _ ARGUMENT PRESENTED_ __
BOND WILL REMAIN AS PREVIOUSLY SET.
_ _ _ O.R. RELEASE
BOND RESET A T $ _ _ _ _
(BOND AMOUNT IS FOR THIS CASE ONLY)
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
COURT SIGNED ORDER FOR COURT COMPLIANCE
OTHER CONDITIONS OF BOND_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE DISMISSED THE CHARGE(S) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE FILED AMENDED COMPLAINT _ _ COURT READ AMENDED COMPLAINT
STATE AMENDED CHARGE($) TO _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE(S) TO MISD. _ _ _ _ _ _ _ _ _ _ _ _ _ __
COURT GAVE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
COURT ACCEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ __
COMMENTS:_·_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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1WIN FALLS CO. fDAHO
FILED

2012 OCT - I AM ,0: 12
SY.
71 l"f"7"on:e~lt=Ml:-IN THE DISTRICT COURT OF THE FIFTH JUDICIALinDlic5S~TB"Rl1Ct"'
STATE OF IDAHO, IN AND FOR THE COUNTY O~AfALLS
MAGISTRATE COURT
~ DEPUTY

)
STATE OF IDAHO,

{ E,vt,,AAeAIL

)
)
)
)
)

Defendant.

)
)

Plaintiff,
vs.

.>7.e7A-1.tN'

)
)

Case No. CR/:Z..-- /v/31

TIME WAIVER FOR
PRELIMINARY HEARING

)
I understand that I have the right to have a preliminary hearing conducted within
14 days of my initial appearance if I am in custody, and within 21 days of my initial
appearance if I have posted bail or have otherwise been released from custody. By
executing this document, I preserve my right to have a preliminary hearing, but waive
my right to have the preliminary hearing held within the above time constraints.
I further acknowledge that the preliminary hearing will be rescheduled at the
court's convenience and that the preliminary hearing can be held beyond the times
required by Idaho Criminal Rule 5.1. There have been no promises made to me in
exchange for executing this waiver.

_ _ _ , 2017,.,-_
DATED this _I_ day of_l')_e..;_rf'

TIME WAIVER FOR PRELIMINARY HEARING
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IN THE DISTRICT couRT oF THE FIFTH JUDICIAL DISTRICT oF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
2012 OCT -I
Twin Falls, Idaho 83301
B}'
STATE OF IDAHO,
Plaintiff.
vs.

l

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.

)
)
)

DOB:
DL:

__

to

PH 2: 18

~.

)

-001Qt31

)

-DEPUTY

NOTICE OF HEARING

)
)
)
)

_________ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Preliminary
Judge:

Friday, October 19, 2012
Honorable Roger Harris

08:15AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by
the Court and on file in this office. I further certify that copies of this Notice were served as
follows on this date Monday, October 01, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are
multiple defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior
determination under I.C.R. 25(a)(3). The panel of alternate judges consists of the
following judges who have otherwise not been disqualified in this action: Judges Bollar,
Borresen, Campbell, Cannon, Duff, Harris, Hodges, Holloway, Ingram, Israel, Kershaw,
Redman, Robinson, and Walker.
Defendant:

Bryann Kristine Lemmons
Mailed_ _

Private Counsel:
Marilyn Paul
Twin Falls Public Defender
P.O. Box 126
Twin Falls ID 83303-0126
Prosecutor:

Hand Delivered- -

Mailed._ _

Hand Delivered Court Box

Mailed

Hand Delivered Court Box

Grant Loebs

--

Dated: Monday, October 01, 2012
Kristina Glasco k --Clerk of the ·strict Court

NOTICE OF HEARING
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IRICT

IN THE
COURT OF THE FIFTH JUDICIAL.TRlqJ]STRJCT COURT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF Tw,fNffm~LS CO. IOAHO
MAGISTRATE DIVISION
ffLEO

THE STATE OF IDAHO,
Plaintiff,

v°p)'{fLtlJln
J

ATTY: _

-.31!cfl~~~e....::......:,"'----

__,t-,-.._:;:.,w!E.-IA<
___

~ d>unrr11M ATTY:_e-:-:----#-,_im~h't---l-tii~m-=--~-

Defe~
D In Custody

D Not Present

D

Failed to Appear

COURT REVIEWED THE FILE.
_ _ _ COUNSEL WAIVED READING.
COURT READ THE COMPLAINT.
_ _ _ WRITTEN WAIVER FILED
DEFENDANT WAIVED PRELIMINARY HEARING.
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING. _ _ _ WRITTEN WAIVER FILED
COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
_ _ _ WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
COURT ACCEPTED WAIVER.
DEFENDANT WAS BOUND OVER TO DISTRICT COURT.
~ STATE I QEFENSE REQUl;§>1!=D A xO~p~NCE. _ _BY STIPULATION
~ CONTINUED TO:
J\l~ ~ I _.a1L1a::= WITH JUDGE_ _ __
PRELIMINARY HEARING TO BE HELD
_ _ _ SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES _ _ _ COURT GRANTED.
DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM
DEFENSE MOVED FOR BOND REDUCTION,
STATE OBJECTED_ _ STIPULATED_ _ ARGUMENT PRESENTED_ __
BOND WILL REMAIN AS PREVIOUSLY SET.
_ _ _ O.R. RELEASE
(BOND AMOUNT IS FOR THIS CASE ONLY)
BOND RESET A T $ _ _ _ _
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
COURT SIGNED ORDER FOR COURT COMPLIANCE
_ _ _ OTHER CONDITIONS OF BOND_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
_ _ _ STATE DISMISSED THE CHARGE(S) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
_ _ _ STATE FILED AMENDED COMPLAINT _ _ COURT READ AMENDED COMPLAINT
_ _ _ STATE AMENDED CHARGE(S) TO _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE(S) TO MISD. _ _ _ _ _ _ _ _ _ _ _ _ __
COURT GAVE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
COURT ACCEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ _ __
coMMENTs:

~•

~...tMm12t1

,s

J.o hiY~ ,otWML CotMAAJL
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DISTRICT COURT

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRleti8J:~~ECDO. fDAHO
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
2012 OCT I 9 AM I I.
427 Shoshone Street North
Twin Falls, Idaho 83301
n • ~3

GY
STATE OF IDAHO,
Plaintiff.
vs.
Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.
DOB
DL:

__

_________

)
)
)
)
)
)
)
)
)
)
)
)

--4-;-h-/--::C::-:-L=ER,...tt~

CASE NO:

bk'-,y=o~~@tly

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Preliminary
Judge:

Friday, November 09, 2012
Honorable Roger Harris

08:15 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by
the Court and on file in this office. I further certify that copies of this Notice were served as
follows on this date Friday, October 19, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case
intends to utilize the provisions of I.C.R. 25 (a)(6). Notice is also given that if there are
multiple defendants, any disqualification pursuant to I.C.R. 25(a)(1) is subject to a prior
determination under I.C.R. 25(a)(3). The panel of alternate judges consists of the
following judges who have otherwise not been disqualified in this action: Judges Bollar,
Borresen, Campbell, Cannon, Duff, Harris, Hodges, Holloway, Ingram, Israel, Kershaw,
Redman, Robinson, and Walker.

Defendant:

Bryann Kristine Lemmons
Mailed._ _

Private Counsel:
Marilyn Paul
Twin Falls Public Defender
P.O. Box 126
Twin Falls ID 83303-0126
Prosecutor:

NOTICE OF HEARING

Hand Delivered· - -

Mailed._ _

Hand Delivered Court Box

Mailed._ _

Hand Delivered Court Box

Grant Loebs
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Williams Law Office Chtd.
Tim J. Williams/ ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
PHONE: 208-736-0699
FAX: 208-736-0508
tim@timjwilliamslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
STATE OF IDAHO,
Plaintiff,

v.

)
)
)
)

)

BRYANN KRISTINE LEMMONS,
Defendant,

)
)
)
)

Case No. CR-12-10131

SUBSTITUTION OF COUNSEL
AS CONFLICT PUBLIC DEFENDER

COMES NOW Tim Williams of Williams Law Office Chtd., and hereby substitutes in for the
Public Defender as Conflict Public Defender Counsel on behalf of the Defendant. Copies of all
further pleadings and correspondence regarding this matter should be sent to Tim Williams, 401
Gooding Street North, Suite 101, Twin Falls, ID 83301.

DATED this

~ day of November, 2012.

SUBSTITUTION OF COUNSEL AS CONFLICT PUBLIC DEFENDER - 1
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•

_.,

"

CERTIFICATE OF DELIVERY

•

I HEREBY CERTIFY that on the l...R_day of November, 2012, I caused a true and correct copy
of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

Grant Loebs
Twin Falls County ~s Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]

COURTBOX

llirl~ QOI~~ LI\
A.

Legal Assistant or
Tim Williams

SUBSTITUTION OF COUNSEL AS CONFLICT PUBLIC DEFENDER - 2
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•

•

lilSTRIC1 COURT

Williams Law Office Chtd.

2012 t:ov -fi

Tim J. Williams /ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

rn

2: 1o

tim@timjwilliamslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
STATE OF IDAHO,
Plaintiff,

v.
BRYANNLEMMONS
Defendant,

TO:

)
)
)
)
)
)
)
)
)

Case No: CR-12-10131

REQUEST FOR DISCOVERY
AND INSPECTION

Prosecuting Attorney's Office, State ofldaho, County of Twin Falls.
The Defendant in the above-entitled case by and through his/her attorney of record, Tim

J. Williams of Williams Law Office Chtd., does hereby request, pursuant to Rule 16 of the Idaho
Criminal Rules, discovery and inspection of the following information, evidence, and materials:
1)

Pursuant to Idaho Code Section 18-6708, Rule 16 if the Idaho Criminal Rules,

Article 1 Section 13 of the Idaho Constitution, and the Untied States Code Annotated 18-2518,
the Defense requests immediate disclosure of the dates and times of any interceptions of any
wire or oral communications of Defendant, the contents of any wire or oral communications of
Defendant or evidence derived therefrom, a copy of the application and Order authorizing
REQUEST FOR DISCOVERY - 1

600

•

;'

•

interception of any oral or wire communications of defendant, the date of the entry period
authorized, any authorization to intercept wire or oral communications of Defendant or
interception surveillance of telephones listed in Defendant's name, or at Defendant's home or
place of business.
2)

The defense requests access to the original tapes of all taped telephone contacts

and/or "body wire" surveillance contacts by any person at any time with the Defendant and/or
other persons during the course of the criminal investigation of the Defendant.
3}

The Defense requests to be a copy of any written agreement of cooperation with

any witness expected to be called at trial or who were utilized in the investigation of this criminal
action, any and all Confidential Informant supervision documents, full records of payment to any
Confidential Informant, police reports of any crimes in which any State's witness was a suspect,
in the identity of any probation and/or parole officer that was supervising any State's witness,
and any and all probation and or parole records pertaining to any State's witness.
4)

Any material or information within your possession or control, or which hereafter

comes into your possession or control, which tends to negate the guilt of the accused as to the
offense charged.
5)

Any material or information within your possession or control or which hereafter

comes into your possession or control which is in any way relevant to any medical, whether
psychological or physical, examination of any alleged victim or witnesses.
6)

Defendant requests copies of any material or information within your possession

or control or which hereafter comes into your possession or control which shall be used as
evidence in the trial or any hearing of this matter.

REQUESTFORDIBCOVERY-2
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•

¥

7)

•

Defendant requests the name, telephone number and current address of any

witness that you may call at the trial of this matter or any hearing of this matter and a summary
of each witnesses knowledge of this matter.
8)

If you have used any expert witness for any reason what so ever in this matter;

please produce the name, telephone number, address and curriculum vita of any such expert
witness. Also, produce any records created by any such expert witness pertaining to this matter.
Also please set forth the summary of the expert witnesses' knowledge of this matter and that
upon the witness is expected to testify.
9)

If there exists any audio or visual tapes pertaining to this matter, please produce

the same for inspection.
Defendant requests that the above information be delivered to counsel within fourteen
(14) days if the date of this request, or if not deliverable, the undersigned requests permission to
inspect and copy said information, evidence and materials within 14 days.

DATED this~ day of November, 2012.

REQUEST FOR DISCOVERY - 3
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•

CERTIFICATE OF DELIVERY

•

I HEREBY CERTIFY that on the .1:£_ day of November, 2012, I caused a true and correct copy
of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]
[
]
[
]

HAND DELIVERY
US MAIL
FACSIMILE

Legal Assistant or
Tim J. Williams

REQUEST FOR DISCOVERY - 4
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•

Williams Law Office Chtd.
Tim J. Williams /ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

71:?FO'! -5 PM 2: lb
~

~

I,

t~ ~ .---- __

r __ ,

----------·c~~}··~~{--- .

________i _ _

ii ~'='\'T',

tim@timjwilliamslaw.com

Attorney for the Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

****
STATE OF IDAHO,
Plaintiff,

v.
BRYANNLEMMONS,
Defendant,

)
)
)
)
)
)
)
)
)

Case No.: CR 12-10131
RESPONSE TO REQUEST FOR
DISCOVERY

-----------------)
TO: Grant P. Loebs, attorney of record for the above-named Plaintiff,

COMES NOW, Defendant by and through his attorney of record, Tim J. Williams of Williams
Law Office Chtd., and hereby responds to the Request for Discovery as follows:

1.

No such items exist at this time.

2.

No such reports, examinations or tests have been made at this time.

3.

The Defendant reserves the right to use any and all persons listed as witness by the State to
be used at the Trial of this matter or disclosed in the discovery. The substance of the
testimony and the telephone numbers and addresses are already known to the State. Please
consider this as a witness list.

4.

No such expert witnesses have been contacted.

RESPONSE TO REQUEST FOR DISCOVERY - 1
604

•

I

5.

•

Defendant will supplement all discovery answers and responses when new information is
available and appropriate. Defendant reserves the right to call any and all witnesses named
by the Prosecuting Attorney or disclosed in discovery as well as using any such
documentation, exhibits or tangible items named or disclosed in discovery. Defendant
reserves the right to supplement these responses at any time. Please consider this as a
witness and exhibit list.

DATED this

p

day ofNovember, 2012.

RESPONSE TO REQUEST FOR DISCOVERY - 2
605

,

•

•

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the -112._ day of November, 2012, I caused a true and correct
copy of the foregoing to be hand delivered by placing the same in the appropriate box located at
the Twin Falls County Courthouse, addressed to:
Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[

[
[

X

]

]
]

HAND DELIVERY
US MAIL
FACSIMILE

Ci.Wd~ L Q_OO~L,\
Legal Assistant or
Tim J. Williams

~

~

RESPONSE TO REQUEST FOR DISCOVERY - 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF.THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131
STIPULATED AGREEMENT FOR
PROTECTIVE ORDER

DOB:
SSN:

COMES NOW, The Twin Falls County Prosecuting Attorney's Office by and through its
attorney of record, Peter M. Hatch, Deputy Prosecuting Attorney, and TIMOTHY WILLIAMS,
defense counsel, in lieu of a hearing, hereby stipulate and agree that the Court should issue a
Protective Order restricting discovery pursuant to Idaho Criminal Rule 16(k) in the aboveentitled case.
This motion is made pursuant to the following:
Defense counsel has requested copies of audio recordings of purported evidence of
criminal acts alleged to have been committed by the defendant and which involve the
participation of one or more confidential informants acting under the direction oflaw
enforcement. The State agrees that such material falls under Idaho Criminal Rule l 6{b) but that
disclosure of such material subjects a potential witness to economic, physical, and/or other harm
or coercion which brings such evidence under the purview of Idaho Criminal Rule 16(k). In
resolution of the tension between these two provisions, the parties request that the Court order as
follows:

Stipulated Agreement for Protective Order - 1

ORIGINAL
607

T-456 P002/006 F-239

A.

The State shall not be required to disclose the social security mlDl.'ber of Confidential

Informant #86.
B.

The State will tum over to the Defense copies of all written. recorded. or otbcrw:ise
transcn1>ed conversations of Defendant, CI #86, or the co-defendant relating in any way
to this ca:im:inal action 't'lbich are presently Ol' shall come into the possession of the St.ate

or its agents.
C.

To protect a.gamst economic, physical or other barm or tbreat ofha.tm or coercion to
Confidential Informant # 86 or his/her family members and to prevent this potential
witness from being intimidated or influenced against tesufying, defense counsel,

TJMOTI:IY WILLIAMS agrees that:
1.

Any material tending to identify or make CI #86 accessible will be shat'ed only

with the Defendant or necessmymembers-of the demse team f.ot use in

formulation of the defense and/Ot" eJtamination of Witnesses. No copying of

recordings or the CI file or any documents contained therein will be allowed for
publishing into the community or to be placed in the possession ofthe Defendaut.

DATBD this

7

day of November, 2012.

DATBD this

1

day of November, 2012.

dltJ/;J

Peter M. Hatch
Deputy Prosecuting Attorney

........

Stiplllate4 A.greemoat fer ProtediYe Order - 2

608

•
A.

•

The State shall not be required to disclose the social security number of Confidential
Informant #86.

B.

The State will turn over to the Defense copies of all written, recorded or otherwise
transcribed conversations of Defendant, CI #86, or the co-defendant relating in any way
to this criminal action which are presently or shall come into the possession of the State
or its agents.

C.

To protect against economic, physical or other harm or threat of harm or coercion to
Confidential Informant # 86 or his/her family members and to prevent this potential
witness from being intimidated or influenced against testifying, defense counsel,
TIMOTHY WILLIAMS agrees that:
1.

Any material tending to identify or make CI #86 accessible will be shared only
with the Defendant or necessary members of the defense team for use in
formulation of the defense and/or examination of witnesses. No copying of
recordings or the CI file or any documents contained therein will be allowed for
publishing into the community or to be placed in the possession of the Defendant.

DATED this

__J__ day of November, 2012.

~Jlj

Peter M. Hatch
Deputy Prosecuting Attorney

DATED this _ _ day of November, 2012.

TIMOTHY WILLIAMS
Attorney for Defendant

Stipulated Agreement for Protective Order - 2
609

.,

•

•
CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of November, 2012, I served a copy of the
foregoing STIPULATED AGREEM ENT FOR PROTECTIVE ORDER thereof into the
court folder for TIMOTH Y WILLIAMS, located at the District Court Services Office and for
delivery on the regular delivery route made every morning and afternoon to all Courthouse
offices receiving mail from the Prosecutor's Office.

Marilouise Hoff
Legal

Assistant

Stipulated Agreement for Protective Order - 3
610

•
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IN THE DISTRICT COURT OF THE FIFTH JUDIC~~o'fAA~TATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131
PROTECTIVE ORDER

DOB:
SSN:

Pursuant to the stipulation of the parties,
IT IS HEREBY ORDERED AS FOLLOWS:
A.

The State shall not be required to disclose the social security number of Confidential
Informant #86.

B.

The State will turn over to the Defense copies of all written, recorded or otherwise
transcribed conversations of Defendant, Cl #86, or the co-defendant relating in any way
to this criminal action which are presently or shall come into the possession of the State
or its agents.

C.

To protect against economic, physical or other harm or threat of harm or coercion to
Confidential Informant # 86 or his/her family members and to prevent this potential
witness from being intimidated or influenced against testifying, the Court ORDERS that:

PROTECTIVE ORDER

-1611

•

,
1.

•

Any material tending to identify or make CI #86 accessible will be shared only
with the Defendant or necessary members of the defense team for use in
formulation of the defense and/or examination of witnesses. No copying of
recordings or the CI file or any documents contained therein will be allowed for
publishing into the community or to be placed in the possession of the Defendant.

DATED

fuis-!/-

PROTECTIVE ORDER

day of November, 2012.

-2612

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

_g__

day of November, 2012, I served a copy of the

foregoing PROTECTIVE ORDER thereof to the following:

Peter M. Hatch
Deputy Prosecuting Attorney

Court Folder

TIMOTHY WILLIAMS
Defendant's Attorney

Court Folder

PROTECTIVE ORDER

-3613
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DiS1~COURT

1Wl:,

Williams Law Office Chtd.

F1\L!'s CO. IDAHO
FILED

2012 NOV -9 PM I: 50

Tim J. Williams /ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

GY - - - - - - - : :CLERI,
~

tim@timjwilliamslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****

STATE OF IDAHO,
Plaintiff,
v.

Defendant,

)
)
)
)
)
)
)
)
)

Case No.: CR-12-

I 0/ 3 I

WAIVER OF PRELIMINARY
HEARING

-----------------)
COMES NOW Defendant, and hereby waives his/her right to have a Preliminary Hearing in the

·

2-~ CpNt.

~ -rP,A,v'1CJf...._.

above-entitled matter on the charge('sJ of _ _ _ _. Defendant acknowleciges he/she has been
advised that he/she is entitled to a Preliminary Hearing within fourteen (14) days of the date of the
charges being filed in this matter if incarcerated or twenty-one (21) if not incarcerated. The
Defendant recognizes the State would have to produce substantial evidence to prove ·there is
probable cause to believe the crime has occurred in this matter and that Defendant was involved in
that crime. Being fully informed, the Defendant hereby waives his/her right to the Preliminary
Hearing in this matter.
DATEDthis~dayof

~

dl!:J/

,2012.

WAIVER OF PRELIMINARY HEARING - 1
614

THE STATE OF IDAHO,
Plaintiff,
vs.

f3 [?71' a ?I 11
D

Defendant.
In Custody

ATTY:
/

_£ e n7 R?c7'1-S

D Not Present

THE DEFENDANT IS CHARGED WITH:

D

A TTY:
Failed to Appear

--------------------

~ au-nfs Consp,ra~r

l-o f rC1F/-1cA/~ ~ l22e~L

COURT REVIEWED THE FILE.
COURT READ THE COMPLAINT.
. COUNSEL WAIVED READING.
__
){-"- DEFENDANT WAIVED PRELIMINARY HEARING.
~
WRITTEN WAIVER FILED
DEFENDANT WAIVED SPEEDY PRELIMINARY HEARING. _ _ _ WRITTEN WAIVER FILED
_ __,,_)(._ COURT GAVE THE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
WRITTEN OFFER SIGNED BY DEFENDANT AND FILED WITH THE COURT.
COURT ACCEPTED WAIVER.
DEFENDANT WAS BOUND OVER TO DISTRICT COURT.
STATE/ DEFENSE REQUESTED A CONTINUANCE. _ _BY STIPULATION
CONTINUED TO: _ _ _ _ _ _ _ _ _ _ _WITH JUDGE_ _ __
PRELIMINARY HEARING TO BE HELD
_ _ _ SEE PAGE 2
COUNSEL MOVED FOR THE EXCLUSION OF WITNESSES _ _ _ COURT GRANTED.
DEFENDANT BOUND OVER AFTER PRELIM
CASE DISMISSED/REDUCED AFTER PRELIM
DEFENSE MOVED FOR BOND REDUCTION,
_ _ _ STATE OBJECTED_ _ STIPULATED_ _ ARGUMENT PRESENTED_ __
_ _ _ O.R. RELEASE
BOND WILL REMAIN AS PREVIOUSLY SET.
BOND RESET A T $ _ _ _ _
(BOND AMOUNT IS FOR THIS CASE ONLY)
DEFENDANT TO ENROLL IN COURT COMPLIANCE UPON RELEASE/BOND
COURT SIGNED ORDER FOR COURT COMPLIANCE
_ _ _ OTHER CONDITIONS OF BOND_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
_ _ _ STATE DISMISSED THE CHARGE($) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
_ _ _ STATE FILED AMENDED COMPLAINT _ _ COURT READ AMENDED COMPLAINT
_ _ _ STATE AMENDED CHARGE($) TO _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
STATE REDUCED THE CHARGE($) TO MISD. _ _ _ _ _ _ _ _ _ _ _ _ _ __
COURT GAVE DEFENDANT HIS/HER RIGHTS IN THIS MATTER.
DEFENDANT ENTERED GUilTY PLEA TO THE REDUCED CHARGE.
_ _ _ COURT A CEPTED PLEA. _ _ _ SET FOR SENTENCING ON _ _ _ _ _ _ _ __
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Ill ~l/~TR/CT COURT
',, U n\lLS CO. IDAHO
FILED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTR
STATE OF IDAHO, IN AND FOR THE COUNTY · : n - - t ~ ~ ~ ~
MAGISTRATE DIVISION
STATE OF IDAHO,

)
)

Plaintiff,

)

Case No. CR-2012-0010131

)
vs.

)

)
BRYANN KRISTINE LEMMONS,

)

ORDER HOLDING
DEFENDANT TO ANSWER TO
DISTRICT COURT

)
Defendant.
)
__________
)
Defendant having freely, knowingly and voluntarily waived a preliminary
hearing, I order that defendant be held to answer to the charge(s) of:
I37-2732B(a)(4) CY Drug-(Conspiracy) Trafficking in Methamphetamine
or Amphetamine

I37-2732B(a)(4) CY Drug-(Conspiracy) Trafficking in

Methamphetamine or Amphetamine in the District Court.

From the evidence presented, I find that the offense(s) of:
I37-2732B(a)(4) CY Drug-(Conspiracy) Trafficking in Methamphetamine
or Amphetamine

I37-2732B(a)(4) CY Drug-(Conspiracy) Trafficking in

Methamphetamine or Amphetamine has/have been committed and there
is sufficient cause to believe the defendant is guilty thereof. I order that
defendant be held to answer in the District Court.

'l_~_I_L_.

DATED_~_.__
________
CC: Grant Loebs
Timothy J Williams

ORDER HOLDING DEFENDANT TO ANSWER TO DISTRICT COURT - 1
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•

Fifth Judicial District
County of Twin Falls - State of Idaho
November 9, 2012 2:25 PM

By_ _
~---=-

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)
)
)
)
)

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.

CASE NO: CR-2012-0010131
NOTICE OF HEARING

)
)
)
)
)
)

DOB:

DL:

__

_________ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Arraignment
Judge:

Monday, November 19, 2012 09:00 AM
Honorable Randy J. Stoker

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday,
November 09, 2012.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Timothy J Williams
PO Box 282
Twin Falls ID 83303-0282
Prosecutor:

Mailed_ _

Mailed- -

Box~

Grant Loebs

--

Mailed

Hand Delivered- -

Box

V

Dated: Friday, November 09, 2012
Kristina Glasc
--Clerk of the District Court
By:

NOTICE OF HEARING
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

-----'*-DEP UTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

------ ------ -

)
)
)
}
)
)
)
)
)
)

Case No. CR 12-10131

INFORMATION FOR FELONIES,
NAMELY:
Two Counts of Conspiracy to Traffic in
Methamphetamine
DOB:
SSN:

Peter M. Hatch, Deputy Prosecuting Attorney for Twin Falls County, State of Idaho, who

in the name and by the authority of said State, prosecutes in its behalf, in proper person, comes
now into said District Court of the County of Twin Falls, State ofldaho, and gives the Court to
understand and be informed that BRYANN KRISTINE LEMMONS, the above-named
defendant, is accused by this Information of the crimes of COUNT I: CONSPIRACY TO
TRAFFIC IN METHAMPHETAMINE, a Felony; COUNT II: CONSPIRACY TO TRAFFIC IN
METHAMPHETAMINE, a Felony.
Information - 1
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COUNTI
CONSPIRACY TO TRAFFIC
IN METHAMPHETAMINE
Felony, J.C.§§ 37-2732b(a)(4)(A), 37-2732B(c), 18-1701

That on or about October 25, 2011, in the County of Twin Falls, State ofldaho, and
elsewhere, the Defendants, BRYANN KRISTINE LEMMONS, and Sara Beth Haffner, and/or
others, did willfully and knowingly combine, conspire, and/or agree to deliver
methamphetamine, a Schedule II controlled substance, where the weight of the
methamphetamine was represented as twenty-eight (28) grams or more by the person or persons
selling it or delivering it, in violation ofldaho Code Sections 37-2732b(a)(4)(A), 37-2732B(c),
18-1701.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or more of the
following overt acts, were committed by one or more of the subjects of the conspiracy within
Twin Falls County and elsewhere:
1.

Idaho State Police Confidential Informant 86 arranged by telephone to purchase one (1)
ounce ofmethamphetamine through Sara Beth Haffner.

2.

On or about October 25, 2011, Confidential Informant 86 picked up Haffner from her
residence. Haffner directed him/her to the residence of the Defendant, Bryann Kristine
Lemmons, a Blue Trailer House located at 004 Nielson Lane, Hansen Idaho, located in
the County of Twin Falls State ofldaho.

3.

After arriving at the residence they entered the residence and met with Lemmons.

4.

Haffner requested money for the exchange from Confidential Informant 86 and accepted
the money tendered by Confidential Informant 86.

5.

Prior to completing the transaction both Lemmons and Haffner requested that
Confidential Informant 86 smoke methamphetamine in their presence but he/she refused.

6.

Lemmons delivered the methamphetamine to Confidential Informant 86 and he/she left
the residence with Haffner.

Information - 2
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COUNT II
CONSPIRACY TO TRAFFIC
IN METHAMPHETAMINE
Felony, I.C. §§ 37-2732b(a)(4)(A), 37-2732B(c), 18-1701

That on or about December 6, 2011, in the County of Twin Falls, State ofldaho, and
elsewhere, the Defendants, BRYANN KRISTINE LEMMONS, and Sara Beth Haf:fuer, and/or
others, did willfully and knowingly combine, conspire, and/or agree to deliver
methamphetamine, a Schedule II controlled substance, where the weight of the
methamphetamine was represented as twenty-eight (28) grams or more by the person or persons
selling it or delivering it, in violation ofldaho Code Sections 37-2732b(a)(4)(A), 37-2732B(c),
18-1701.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or more of the
following overt acts, were committed by one or more of the subjects of the conspiracy within
Twin Falls County and elsewhere:
1.

Idaho State Police Confidential Informant 86 arranged by telephone to purchase one and
one-half ( 1½ ) ounces of methamphetamine through Sara Beth Haf:fuer.

2.

On or about December 6, 2011, Confidential Informant 86 picked up Haf:fuer from her
residence. Haf:fuer directed him to the residence of the Defendant, Bryann Kristine
Lemmons, a Blue Trailer House located at 004 Nielson Lane, Hansen Idaho, located in
the County of Twin Falls State ofldaho.

3.

Upon arriving Haf:fuer instructed Confidential Informant 86 to wait in the vehicle while
she went inside.

4.

After returning to the vehicle Haf:fuer informed Confidential Informant 86 that Lemmons
was on her way to the residence and that Lemmons only had one (1) ounce of
methamphetamine not the one and one-half (1 ½ ) ounces that had been asked for.

Information - 3
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5.

Haffuer requested money for the exchange from Confidential Inform.ant 86 and accepted
the money tendered by Confidential Informant 86.

6.

When Lemmons arrived Haffuer gave Lemmons the money and Lemmons gave Haffuer
methamphetamine.

7.

Haffuer and Confidential Informant 86 left the residence.

8.

After leaving Haffuer again represented that the methamphetamine was one (1) ounce.

9.

Haffuer then delivered the methamphetamine to Confidential Informant 86.

DATED this

-L.3..- day of November, 2012.

Deputy Prosecuting Attorney

Information - 4

621

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

l3

day of November, 2012, I served a copy of the

foregoing INFORMATION thereof into the mail slot for TIM WILLIAMS located at the
District Court Services Office and for delivery on the regular delivery route made every morning
and afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assistant

Information - 5
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DISTRICT COURT

Fifth Judicial District

County O'llwln Falls. Slate O'l ldmho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FAL~

NOV 19 2012
A

---,,/J\r------cie-rrc
CASE # CR-2012-0010131
DATE 11/19/2012
TIME 09:00 AM
CD$/I

JUDGE
STOKER
CLERK
AAGUIRRE
REPORTER SABRINAVASQUEZ
COURTROOM
2
STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
Drug-(Conspiracy} Trafficking in Methamphetamine or Amphetamine Drug-(Conspiracy)
Trafficking in Methamphetamine or Amphetamine
~RAIGNMENT

[ ] STATUS

APPEARANCES:
/~
[ ] Defendant
~ Def. Counsel ~

~4: .

[ ] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

~
Prosecutor ~ : 4
[ ] Other _ _ _===----d=--+-------

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Public Defender is confirmed/appointed
[ ] Waived reading of the "Information" [ ] Name verified
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
_ _ _ # of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __

-----------------

BOND HEARING:
[ ] Counsel addressed the Court
I ] Bond re-set to _ _ _ _ _ _ _ _ __
[ ] Released on own recognizance [ ] Bond remains as set
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t - - - - - - - - - - - - - - - - - = - [ ] __ Random UAs per week
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

-DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

TO:

Case No. CR 12-10131

REQUEST FOR DISCOVERY

TIM WILLIAMS, Attorney of Record for the above-named defendant.
COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its

Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and does hereby request,
pursuant to Rule 16 of the Idaho Criminal Rules, discovery and inspection of the following
information, evidence, and materials:
1. To furnish the Prosecuting Attorney's Office with copies of any photograph books,
papers, documents, photographs, tangible objects or copies or portions thereof, which are within
Request for Discovery - I

Updated 11-5-2012
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the possession, custody, or control of the defendant, and which defendant intends to introduce in
evidence at the trial.
2. To provide the Prosecuting Attorney's Office with copies of any results or reports of
physical or mental examinations and scientific tests or experiments made in connection with this
case, or copies thereof, within the possession or control of the defendant, which the defendant
intends to introduce in evidence at the trial or which were prepared by a witness whom the
defendant intends to call at the trial when the results or reports relate to testimony of the witness.
3. To furnish the Prosecuting Attorney's Office a list of names, addresses, and phone
numbers of witnesses he intends to call at trial as well as a detailed summary of said witness'
expected testimony.
4. Please provide, pursuant to I.R.E. 705, the names, addresses and credentials of expert
witnesses expected to testify at the trial of this cause. Also set forth the facts and data upon
which the expert(s) will rely, and the opinion(s) to be given by such expert(s).
5. That if, subsequent to compliance with this request and prior to or during trial, the
defendant discovers additional witnesses, or decides to use any additional evidence, or witnesses,
and such evidence is or may be subject to discovery and inspection under prior order of this
court, that the defendant promptly notify the Prosecuting Attorney's Office and the court of the
existence of additional evidence and/or names of additional witnesses to allow the State to make
an appropriate motion for additional discovery or inspection.

In addition to the above requested information pursuant to Rule 16 of the Idaho Criminal
Rules, Grant P. Loebs, Prosecuting Attorney for Twin Falls county, hereby request, pursuant to
Rule 12.1 and Idaho Code Section 19-519, the defendant to furnish to the Prosecuting Attorney's

Request for Discovery - 2

Updated 11-5-2012
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Office within ten (10) days or at such other time as the court directs, Defendant's Notice of Alibi
and Notice of Defense of Alibi stating specifically the place or places at which the defendant
claims to have been at the time of the alleged offense(s) and the name(s) and address(es) of the
witness(es) upon whom he intends to rely to establish such alibi.

In addition if prior to or during trial defendant learns of additional witnesses whose
identity should have been included as required in Subsection 1 ofldaho Code Section 19-519, the
defendant shall promptly notify the Prosecuting Attorney's Office of the existence and identity of
the witnesses.
The undersigned further requests permission to inspect and copy said information,
evidence, and materials if they have not been received in this office within two weeks of the date
of this request.
DATED November

J"J , 2012.

Deputy Prosecuting Attorney

Request for Discovery - 3

Updated 11-5-2012
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CERTIFICATE OF SERVICE

I hereby certify that on November

/9

2012, I served a copy of the foregoing

REQUEST FOR DISCOVERY by placing a copy of same into the mail slot for TIM
WILLIAMS located at the District Court Services Office and for delivery on the regular delivery

route made every morning and afternoon to all Courthouse offices receiving mail from the
Prosecutor's Office.

Legal Assistant

Request for Discovery - 4

Updated 11-5-2012
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CLERK

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

_ _ _ _1:Q.:..L_QfPUTV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 12-10131

RESPONSE TO REQUEST FOR
DISCOVERY

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
response to the Request for Discovery pursuant to Idaho Criminal Rule 16:
The State of Idaho has complied with such request by:
A. Providing any material or information within the prosecuting attorney's
possession or control which tends to negate the guilt of the accused as to the offense charged or
which would tend to reduce the punishment therefor.
Response to Request for Discovery - 1

Updated 11-5-2012

ORIGINAL
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B. Providing copies of reports and memoranda in possession of the prosecuting attorney
which were made by a police officer or investigator in connection with the investigation or
prosecution of the case.
C. Providing a copy of the defendant's prior criminal record that is within the knowledge
of the prosecuting attorney.
D. Providing copies of statements made by prosecution witnesses or prospective
prosecution witnesses to the prosecuting attorney or the prosecuting attorney's agents or to any
official involved in the investigatory process of this case, unless a protective order is issued as
provided in Criminal Rule 16 (k).
E. Providing a written summary or report of any testimony that the State intends to
introduce pursuant to Rules 702, 703 or 705 of the Idaho Rules of Evidence at trial or hearing.
F. Providing pages Dl through D183. Also providing the following CD/DVD Disks

from Idaho State Police re: J11000035: 1) "Exh. 03 - Recording"; 2) "Exh. 05 - Recording";
3) "Exh. 07 - Recording of Wire." 4) "Exh. 10 - Audio of Wire"; 5) "Exh. 10 - CD of Audio
Wire." Although the State has made every effort to fully comply with its duty to disclose

evidence pursuant to Idaho Criminal Rule 16, that does not alleviate the defendant or defense
counsel of his/her responsibility to inspect and or copy evidence mentioned in sections G and H.
G. Permitting the defendant to inspect and copy or photograph any relevant written or
recorded statements made by the defendant that are in the possession, custody or control of the
State, the existence of which is known or is available to the prosecuting attorney by the exercise
of due diligence; and the substance of any relevant, oral statement made by the defendant
whether before or after arrest to a peace officer, prosecuting attorney or the prosecuting
attorney's agent; and the recorded testimony of the defendant before a grand jury which relates to
the offense charged.
Response to Request for Discovery - 2

Updated IJ-5-2012
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H. Permitting the defendant to inspect and copy or photograph any written or recorded
statements of a co-defendant; and the substance of any relevant oral statement made by a
co-defendant whether before or after arrest in response to interrogation by any person known by
the co-defendant to be a peace officer or agent of the prosecuting attorney. The defendant is
permitted to inspect and copy or photograph books, papers, documents, photographs, tangible
objects, buildings, or places, or copies or portions thereof, which are in the possession, custody
or control of the prosecuting attorney and which are material to the preparation of the defense, or
intended for use by the prosecutor as evidence at trial, or obtained from or belonging to the
defendant. If these items exist, they are disclosed in the State's discovery response and
attachments (see section F above) and in any supplemental responses and attachments.
I. Permitting the defendant to inspect and/or copy the items mentioned in sections G and
H, which are in the possession of the following prosecuting/police agencies:

Twin Falls County Prosecuting Attorney's Office, Twin Falls County Sheriff's Office;
Idaho State Police

Reasonable arrangements for inspection and/or copying materials within the possession of
the Twin Falls County Prosecuting Attorney's Office may be made by phoning (208) 736-4020.

In order to assist in facilitating the defendant/defense counsel in the inspection/copying of
the materials mentioned in sections G and H, the State has provided a release.

Response to Request for Discovery - 3

Updated 11-5-2012
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J. Providing the following substance of any relevant oral statements made by a defendant
or co-defendant to the Twin Falls County Prosecuting Attorney or his agents:

s~

L

a

1/4.cL.L

K. Providing the following witness list:
WITNESS

ADDRESS

All persons listed on the chain of custody sheets attached to evidence in this case

Any prior felony convictions of these individuals that are within the knowledge of the
prosecuting attorney are attached with the documents in subsection F.
The State reserves the right to call any of the above listed witnesses and use any of the
evidence referred to in this Response to Discovery, Supplemental Response(s) to Discovery, and
the accompanying attachments of those documents at trial.

L. Providing:

'¢,..

a redacted copy of the discovery printed on white paper as .fell as 1:1:Bfetiaeted ee13y gf t.he

disGO¥ef)' priBteti on paper of a cotm limt is clearly eis#agsisheble fFem •Nlllte paper
D

an e-mailed copy of discovery to

Response to Request for Discovery - 4

--------------Updated 11-5-2012
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The State reserves the right to supplement discovery as information becomes available
and to call any or all witnesses listed by the Defense.

DATED November

/o/, 2012.

Peter M. Hatch
Deputy Prosecuting Attorney

Response to Request for Discovery - 5

Updated 11-5-2012

632

•

CERTIFICATE OF SERVICE

I hereby certify that on November

•

-11., 2012, I served a copy of the foregoing

Response to Request for Discovery and [ ] Unredacted copy of Discovery and/or~
Redacted copy of Discovery thereof to the following:

TIM WILLIAMS

)<f
[ ]
[ ]

Court Folder
E-mail
U.S. Mail

Marilouise H ~
Legal Assistant

Response to Request for Discovery - 6

Updated 11-5-2012
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Prosecuting Attorney
for Twin Falls County
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Fax: (208) 736-4120
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

STIPULATION TO TRANSFER CASE
AND RESET ARRAIGNMENT

COME NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and Tim J. Williams,
Attorney for Defendant, and hereby stipulate and agree to the Court transferring Case No.
CR 12-10131, currently set before the Honorable Randy J. Stoker, to the Honorable G. Richard
Bevan. The parties also stipulate to this Court resetting the Arraignment hearing currently set
with Judge Stoker on November 19, 2012, to a date available to Judge Bevan.

STIPULATION TO TRANSFER CASE AND RESET ARRAIGNMENT -1-

634

:1-19-'12 10:36 FROM-W.ams Law Office

208-736-0508 •

T-464 P002/002 F-295

This Stipulation is made on the following grounds:
1.

The Defendant C'Uffently has one pe:adins oase set fore the Honorable G. Richard
'

Bevan (to-wit: Case No. Clll 1..14836).
2.
DATED this

In the interest of Judicial economy.

fl_ day ofNovember, 2012.

DATED this

,ct

day ofNovember, 2012.

Peter M. Hatch
Deputy Prosecutmg Attorney

------------·-·-·--------------------------STIPULA'IION TO TBANSl'Ell CASE AND BESET AlmAIGNME'NT -2-
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CERTIFICATE OF SERVICE

I hereby certify that on the

A

day of November, 2012, I served a copy of the

foregoing STIPULATION TO TRANSFER CASE AND RESET ARRAIGNMENT by
placing a copy of same into the mail slot for TIM WILLIAMS located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Marilouise Hoff
Legal Assistant

STIPULATION TO TRANSFER CASE AND RESET ARRAIGNMENT -3636
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

)
)
)

vs.

)
)
)

BRYANN KRISTINE LEMMONS,

)

Case No. CR 12-10131

ORDER

)

Defendant.

)

Based upon the Stipulation to Transfer Case and Reset Arraignment,
IT IS HEREBY ORDERED that Case No. CR 12-10131, currently set before the
Honorable Randy J. Stoker, is hereby TRANSFERRED to the Honorable G. Richard Bevan for
all subsequent hearings.

DATED this ~day ofNovember, 2012.

ORDER

-1637

ORIGINAL

•

•

.

CERTIFICATE OF SERVICE
I hereby certify that on the

4

day of November, 2012, I served a copy of the

foregoing ORDER thereof to the following:

Peter M. Hatch
Deputy Prosecuting Attorney

[ --( Court Folder

Tim Williams
Defendant's Attorney

[---(' Court Folder

~-~
Deputy Cieri

ORDER
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Fifth Judicial District
County of Twin Falls - State of Idaho
November 21, 2012 2:20 PM

BY------.~--=-----":t::J!.L
Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.

)
)
)

CASE NO: CR-2012-0010131

)

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.

)

NOTICE OF HEARING

)

)
)
)
DOB:
)
DL:
)
)
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

__

_________

Arraignment
Judge:

Monday, December 10, 2012 08:30 AM
Honorable G. Richard Bevan

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Wednesday,
November 21, 2012.

v

Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Timothy J Williams
PO Box282
Twin Falls ID 83303-0282
Prosecutor:

Mailed.__

Hand Delivered._ _

Mailed_ _

Box~

Mailed

Box~

Grant Loebs

·--

Dated: Wednesday, November 21, 2012
Kristina Glascock --Clerk of the District Court
By:
NOTICE OF HEARING

~
~ll£I&tt:
Deputy Clerk C5
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF ri4E!~ D
STATE OF IDAHO, IN AND FOR THE COUNTY OF
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CASE # CR-2ob-.:001ottt-rn1:r
DATE 12/10/2012
TIME 08:30 AM
j)J
DEPUTY
CD
f,:4-'2.

JUDGE
BEVAN
CLERK
$.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1

an

STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS
~

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-{Conspiracy) Trafficking in Methamphetamine or Amphetamine
2- Drug-(Conspiracy) Trafficking in Methamphetamine or Amphetamine

[ X] ARRAIGNMENT

[ ] STATUS

APPEARANCES:
[v('Defendant
(\.J'C)ef. Counsel

Tim Williams

'-\-ts.-u....d:::.

[ ] ENTRY OF PLEA

[ ] BOND

[ ] CHANGE OF PLEA

f\os~

~j
[\/)'Prosecutor
[] Other _ _ _ _
_:
__
J_ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
['-fi)efendant is informed of the charges against him/her and all legal rights including the right to representation
[@efendant is advised of the effect of a guilty plea and the maximum penalties
[\(pefendant indicated that he/she understands rights and penalties
[qWaived reading of the "Information" [ ~Name verified [l{Public Defender is confirmed/appointed
[JENTRY OF NOTHUilTY PLEA: [ ] By defendant rvf"sy the Court
State's Attorney:
}:_<*tf l:\c.;tck)
___ # of days for trial
Pre-Trial
3- 4-l';;,
Jury Trial -=~--..l;;,
. __-~1_3_____
Discovery Cutoff
Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __

':l;--, --)'';,

[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ _ __
[ ] Drug Court recommended
Status D a t e - - - - - , - - - - - - - - BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ I Bond re-set to _ _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ I Remain on Probation
[ ] __ Random UAs per week
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Other:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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___ OEPUTY
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No: CR-2012-0010131

ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

This matter came on for an Arraignment on December 10, 2012, before the
Honorable G. Richard Bevan, District Judge. The above-named defendant appeared with
counsel, Tim Williams; the State of Idaho was represented by Rosemary Emory for
Peter Hatch, Prosecuting Attorney for Twin Falls County, Idaho. An oral request and
stipulation for mutual discovery having been entered before this court, the compliance
date for discovery is set on or before March 1, 2013.
NOW, THEREFORE, IT IS HEREBY ORDERED as follows:
NOTICE OF TRIAL:

Jury Trial is set for March 13, 2013 at 9:00 am; 3 days are reserved for
trial.
1.
Discovery: All parties will comply with the requirements of Rule 16,
I.C.R., and use good faith and reasonable diligence in making timely
compliance with all discovery; if an extension is necessary, a written request
will be made on or before the compliance date set in this Order.

ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
AND NOTICE OF TRIAL SETTING - 1
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2.
Motions: Defendant is hereby ordered to file all pretrial motions governed by
of the Idaho Criminal Rules according to the timing requirements provided by Rule
12(d).

3.

Motions to Suppress: A motion to suppress evidence shall:

(a)(1) describe the evidence sought to be suppressed;
(a)(2) set forth the standing of the movant to make the application;
and
(a)(3) specify sufficient legal and factual grounds for the motion to
give the opposing party reasonable notice of the issues and to
enable the court to determine what proceedings are appropriate to
address them.
If an evidentiary hearing is requested, no written response to the motion by
the non-moving party is required, unless the court orders otherwise. At the
conclusion of the evidentiary hearing, the court may provide a reasonable
time for all parties to respond to the issues of fact and law raised in the
motion and at the hearing.
4. Alternate Judges: Notice is hereby given that the presiding judge
assigned to this case intends to utilize the provisions of I.C.R. 25(a)(6).
Notice is given that if there are multiple defendants, any disqualification
pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R.
25(a)(3). The panel of alternate judges consists of the following judges who
have otherwise not been disqualified in this action: Judges Brody, Butler,
Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman and
Wood.
5.

Prebial Conference: A Pretrial Conference will be held on March 4,

2013 at 11:00 am, wherein the defendant must be personally present in
court. At this conference, each party shall: (A) provide the court with a
completed exhibit list in the form attached to this order (Exh. 1 attached)
together with one complete, duplicate marked set of that party's proposed
exhibits for the Judge's use during trial; and (B) deliver to counsel for the
other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. Unless otherwise ordered, the State shall identify
exhibits beginning with the number "1," and the defendant shall utilize
exhibits beginning with the letter "A." Counsel for each party shall also
deliver a written list of prospective witnesses to the court and counsel for all
other parties at Pre-trial Conference.

6. Exhibits: Counsel will meet with the clerk to mark and/or to stipulate to
exhibits on the date of pretrial conference.
ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
AND NOTICE OF TRIAL SETTING - 2
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7.
Witness List Without regard to whether discovery concerning a party's
witnesses has been propounded, not less than seven (7) days prior to trial, each
party shall: (A) lodge with the Clerk a completed witness list together with a copy
for the Judge's use during trial; and (B) deliver to Counsel for each other party a
copy of the completed witness list.

8. Jury Instructions: Pursuant to Rule 30(a), I.C.R., each party is directed
to file written requests for jury instructions no later than five (5) days prior to
the pretrial conference.
Time calculations are governed by Idaho Criminal Rules.

DATEDthis

//

dayof

~/uA.._

G. Richard Bevan
District Judge

ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
AND NOTICE OF TRIAL SETTING - 3
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CERTIFICATE OF SERVICE

I hereby certify that on the

\\

day of December 2012, I caused to be served

a true and correct copy of the foregoing, by the method indicated below, and addressed
to the following:

Grant Loebs
P.O. Box 126
Twin Falls ID 83303-0126

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
Court Folder

(vJ

Timothy J Williams
PO Box282
Twin Falls ID 83303-0282

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
(~Court Folder

Twin Falls County Jury Commissioner

( -1" Hand Delivered

( ) U.S. Mail

( ) Faxed
( ) Court Folder

~.15~~
Clerk

ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS
AND NOTICE OF TRIAL SETTING - 4
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EXHIBIT LIST
_ _ _ _ _ _ DISTRICT JUDGE
CASE NO. _ _ _ _ _ _ __
_ _ _ _ __, DEPUTY CLERK
_ _ _ _ __, COURT REPORTER
DATE:
CASE:
VS.

NO.

DESCRIPTION

DATE

ID

OFFD

OBJ

ADMIT

(J
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DISTRICT COURT

1WIN FALLS CO .• IO.I\HO
F 1LED

2012 DEC 13 AM m: 2U
BY---CLERK-·

----~~-DEPUTY

GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

MOTION TO DISQUALIFY
ALTERNATE JUDGE

COMES NOW, the Twin Falls County Prosecuting Attorney's Office, by and through its
Attorney of Record, Grant P. Loebs, Prosecuting Attorney, and moves to disqualify alternate
Judge Robert J. Elgee in the above-entitled case. Pursuant to I.C.R. 25, this motion to disqualify
is made without cause.
DATED this /

Z. day of December, 2012.

I ~
Grant P. Loebs
Prosecuting Attorney

MOTION TO DISQUALIFY ALTERNATE JUDGE - 1
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CERTIFICATE OF SERVICE
I hereby certify that on the

l2__ day of December, 2012, I served a copy of the

foregoing MOTION TO DISQUALIFY ALTERNATE JUDGE thereof into the mail slot for

TIM J. WILLIAMS located at the District Court Services Office and for delivery on the regular
delivery route made every morning and afternoon to all Courthouse offices receiving mail from
the Prosecutor's Office.

Marilouis:iioff
Legal Assistant

MOTION TO DISQUALIFY ALTERNATE JUDGE - 2
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DIST H!CT COURT
1'NIN FALLS CO. IDAHO
FILED

2012 DEC I4 AN 11 : 25
~

t _________
CLER1, -

___@=---DEPUTY

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

ORDER OF DISQUALIFICATION

Based on the State's Motion to Disqualify Alternate Judge and pursuant to I.C.R. 25,
IT IS HEREBY ORDERED that Judge Robert J. Elgee be disqualified as an alternate
Judge in the above-entitled case.
DATEDthis..fi__dayof

~

, 20

/1--;-

G. Richard Bevan
District Judge
ORDER OF DISQUALIFICATION
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.
CERTIFICATE OF SERVICE
I hereby certify that on the _11_ day of

j)ec.....

, 20

ll-, I served a copy of the

foregoing ORDER OF DISQUALIFICATION thereof to the following:

Grant P. Loebs
Prosecuting Attorney

[~

Court Folder

Tim J. Williams
Attorney for Defendant

[ i.-('

Court Folder

ORDER OF DISQUALIFICATION
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•

•

-- -

Williams Law Office Chtd.
Tim J. Williams/ ISB #3910
POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
PHONE: 208-736-0699
FAX: 208-736-0508
tim@timjwilliamslaw.com

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
STATE OF IDAHO,
Plaintiff,
~

BRYANN KRISTINE LEMMONS,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CR-12-10131

11-14836
AFFIDAVIT OF COUNSEL
FOR APPOINTMENT OF NEW
CONFLICT COUNSEL

COMES NOW your affiant and hereby swears under oath and based upon personal knowledge
states:
1. This counsel was appointed to represent Defendant in both the above entitled cases.
2. Counsel has met with defendant and attempted to advise her a number of times.
3. Defendant waived her preliminary in the 2012 case because there was an offer on the
table for a delivery charge and either a rider or probation.
4. Defendant subsequently changed her mind and has accused counsel of ineffective
assistance and not advising her.
5. Defendant has appeared in counsel's office twice with a companion.
6. Defendant refuses to accept counsel's advice. This normally would not cause a problem;
however, Defendant and her companion complain of ineffective assistance of counsel,
AFFIDAVIT OF COUNSEL - 1
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•

•

have said they are filing motions to have counsel removed, have recorded counsel
secretly to play the confidential meetings to the judge, have threatened to publish the
motions and complaints in the Times News, have threatened ethical action.
7. Counsel has tried to remove the companion from his office and this was met with refusal
up until counsel said he would have to call the police. At this time Defendant and her
companion left with the companion stating that she would not be back without him.
8. Under these circumstances it is impossible for this counsel to continue representation and
it would further cause an ethical violation due to the threats made against counsel.

9. Mark Guerry is reviewing the file at this time to determine if he has a conflict and if an
outside special conflict public defender needs to be appointed.

DATED this _30_ _ day of January. 2013

STATEOFIDAHO )
COUNTY OF
)
TWIN FALLS
)

.

ss:

On this 3.o
day of ::S ~~ ,2013, before me the undersigned, a Notary Public for the
N\.- ~ • u.,) \\.\ l 4--ffi s , known to me to be the
State of Idaho personally appeared
person whose name is subscribed to the within instrument , and acknowledged to me that he/she
executed the same.

:t,

IN WI1NESS WHEREOF, I have hereunto set my hand and affixed my seal the day and year
first above written.
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Residing at: , \ 0 '-~ ::¼\ lJ ~ 1:r...~
My Commission Expires: q_,y_ l't:
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the _30_day of January, 2013, I caused a true and correct copy
of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

Grant Loebs
Twin Falls County Pros Atty
PO Box 126
Twin Falls, ID 83303-0126

[ X ]

COURT BOX

AFFIDAVIT OF COUNSEL - 3
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•

Fifth Judicial District
County of Twin Falls - State of Idaho
February 5, 2013 9:28 AM

<&

By_ __,.-..-,----=Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
Plaintiff.
vs.
Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.
DOB:
DL:

__

_________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CR-2012-0010131
NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Status Monday, February 11, 2013 09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday,
February 05, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Mailed _ _

Bryann Kristine Lemmons

Private Counsel:
Timothy J Williams
PO Box282
Twin Falls ID 83303-0282

Mailed

Hand Delivered. _ _

--

Box~

--

Box ( /

(,

Prosecutor:

Grant Loebs
Mailed

Dated: Tuesday, February 05, 2013
Kristina Glascock --Clerk of the District Court

By:
NOTICE OF HEARING

~l

Ji 1

Deputy Clerk

'tsac

I

[C12;;;::
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLSZ

013 FEB I I Pl1 S: 23
(j

CASE# CR-2012-00~0131
DATE 2/11/2013

Y1?.

JUDGE
BEVAN
$.BARTLETT
CLERK
REPORTER VIRGINIA BAILEY
COURTROOM
1

TIME 09:30 AM
CD
Ot:44:

et£Rl(--

-----DEPUTY

STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-(Conspiracy) Trafficking in Methamphetamine or Amphetamine
Trafficking in Methamphetamine or Amphetamine
[ ] ARRAIGNMENT

APPEARANCES:
[ ] Defendant
[ ] Def. Counsel

[ X] STATUS

Not

Prcse,,vt:.,

[ ] ENTRY OF PLEA

Tim Williams / Mrrt.

[ ] BOND

['1"'Prosecutor

2- Drug-(Conspiracy)

[ ] CHANGE OF PLEA

Pctu \-\-~

&i.u.n-.=> [ ]Other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:

[ I Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed

[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court

Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __

BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
( ] Bond re-set to _ _ _ _ _ _ _ __
Conditions of Release: [ ] Court Compliance
( ] Curfew o f _ _ _ _
[ ) Remain on Probation
[ I Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ) __ Random UAs per week
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•
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

STATE OF IDAHO,
Plaintiff,
vs.
(,

BRYANN KRISTINE LEMMONS,
Defendant.
D.O.B.

__

___ __

)
)
)
)
)
)
)
)
)
)
)

BENCH WARRANT
Case No. CR-2012-0010131
Extradite: ALL STATES
Bond: $75,000.00
THIS WARRAN T EXPIRES:
February 1O, 2015

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN OF THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT IS:

+

CHARGED WITH: Failure to Appear for Status Hearing on 2-11-2013 at 9;30 am.
YOU ARE HEREBY COMMANDED to arrest the above-na med defendan t

and deliver him into custody to be brought before this court and dealt with
according to law.
Bond is set at$ 75,000.00
IT IS SO ORDERED.
DATED: FEBRUARY /~2013

G. RICHARD BEVAN
District Judge

ARREST WARRANT - 1
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. . DISTRICT COURT
1WIN FALLS CO. fDAHO
FILED
Williams Law Office Chtd.
Tim J. Williams/ISB #3910

2013 FEB 14 PH l: 02

POBox282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

-.;y

------©
CLERK

.,

------DEPUTY

IN THE DISTRICT COURT OF THE FIFTHJUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION

*****
STATE OF IDAHO,

)
Plaintiff,

v.
BRYANN LEMMONS,
Defendant,

)
)
)
)
)
)
)
)

CASE NO.

CR-12-10131
CR-14836

ORDER TO APPOINT
SPECIAL CONFLICT
PUBLIC DEFENDER

----------------)

The conflict public defender came before this Court requesting a special conflict public defender
be appointed for the above named Defendant, and good cause appearing therefore, the firm of
Fuller Law Office is hereby appointed to represent Defendant at the normal county rate.

DATED this

/y

day of February, 2013.

ORDER TO APPOINT SPECIAL CONFLICT PUBLIC DEFENDER - 1
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•
CERTIFICATE OF DELIVERY

\t\

I HEREBY CERTIFY that on the
day of February. 2013, I caused a true and correct
copy of the foregoing to be delivered, with all charges prepaid, by the method indicated below,
addressed to:

TWIN FALLS COUNTY
PROSECUTOR

[

X

]

COURT BOX

FULLER LAW OFFICE

[

X

]

COURT BOX

TIM J. WILLIAMS

[

X

]

COURT BOX

ORDER TO APPOINT SPECIAL CONFLICT PUBLIC DEFENDER - 2
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02~23-'13 10:31 FHOM--lailliams Law Office

•

"
T-567
P001/004 F-873

208-736-0508.

~

M. LYNN DUNLAP, P.C. SBN 3200
Attorney at Law
415 Addison f\venue

P.O. Box 2754
Twin Faffs. 10 83303..2754
Telephone: (208) 734"5885
Facsimile: (208) 736-2074

Attorney for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE Of IDAHO, IN AND FOR THE COUNTY OF ,W~~FALLS
STATE OF fDAHO,

Plaintiff,

vs.

1ff
,.

BRYANN KRISTINE LEMMONS,

Defendant.

)

Ji
-~
Case No: CR-2012-.10131
-,'

)

SUBSTITUTION OF ATTORNEY

)
)

;

:- ...... ·..:~
,

'

)
)
)
)
)
)
)

:tt

'

-----------~>
TO:

~

I

CLERK OF THE ABOVE-ENTITLED COURT and
COUNSEL OF RECORD:

AU. PARTIES AND
'.~

,>

,.~lj

The und~igned hereby stipulilte and agree that M. LYNN.DUNLAP, P.O.
Box 2754. Twin Falls, Idaho, 83303-2754, has been substituted as attorney of

record for the Defendant in the above-entitled matter, in place of~ Williams. and

the Clerk of this Court is hereby l'eflUested to make such entries as may be
required to record such substitution.

f

.,

:·~---

,,
t

I

SUBSTITUTION OF ATTORNeY - 1

...t.-·-~-
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~--.

·: ... :l,· -~

-

02-23-'13 10:31 FROM-Williams Law Office

•

208-736-0508

•

T-567 P002/004 F-873

DATED this .4L:._ day of February, 2013.

'

I

,,

,.l

JJf!:

I, the undersigned, do hereby certify that on the
day of February,
2013, a true and c:orrect copy of the foregoing document was served to the
following, by the methOd indicated below:
Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

___ U.S.

,Z
_

Mail. postage prepaid

Facsimile
Court Folder
Ovemfght Mail

.ij

.,,

SUBSTITUTION OF AT'TORNEY - 2
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•

M. LYNN DUNLAP, P.C., ISB #3200
Attorney at Law
415 Addison Ave
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208) 734-5885
Facsimile: (208) 736-2074
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
PJaintiff,

)
)
)
)

Case No. CR-2012-10131

NOTICE OF HEARING

)

V.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)

PLEASE TAKE NOTICE that on Monday, March 4, 2013 at 11 :00 a.m., at the
courtroom of Twin Falls County court at the Twin Falls County Courthouse, 425
Shoshone St. N, Twin Falls, Idaho, before the Honorable G. Richard Bevan, the
undersigned shall bring before the Court its Motion to Quash Warrant.

DATED this

lVy., day of February, 2 0 1 ~
M. Lynn Dunlap
Attorney for Defendant

NOTICE OF HEARING - 1

-·-, ORIGINAL
;
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•

•

•

CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on t h e ~ day of February, 2013,
a true and correct copy of the foregoing document was mailed, United States Mail,
postage pre-paid, to the foUowing:

Grant Loebs
Twin Falls Prosecutor
P.O. Box 126
Twin Falls, ID 83303.

NOTICE OF HEARING - 2
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\

M. LYNN DUNLAP, P.C., ISB #3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: 208-734-5885
Facsimile: 208-736-2074
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF 'TWIN FALLS
STATE OF IDAHO,

Case No. CR-2012-10131
Plaintiff,

MOTION TO CONTINUE
V.

BRYANN KRISTINE LEMMONS,
Defendant.

COMES NOW, M. Lynn Dunlap, attorney for the above-named Defendant,

BRYANN KRISTINE LEMMONS, moves this Court for its Order continuing the Jury Trial
currently scheduled for Wednesday, March 13, 2013 at 9:00 a.m. be rescheduled to a time
in the court's discretion.
Motion is based upon the Affidavit filed herewith.
Dated this~ay of February, 2013.

Attorney for Defendant

MOTION TO CONTINUE - I
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•
CERTIFICATE OF SERVICE

..iJJ!!::

I, the undersigned, do hereby certify that on the
day of
February, 2013, a true and correct copy of the foregoing document was mailed, United
States Mail, postage pre-paid, to the following:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

M. Lynn Dunlap

MOTION TO CONTINUE - 2
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.

M. LYNN DUNLAP, P.C., ISB #3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208)734-5885
Facsimile: (208) 736-2074

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

Case No. CR-2012-10131
Plaintiff,

AFFIDAVIT IN SUPPORT OF
MOTION TO CONTINUE

V.

BRYANN KRISTINE LEMMONS,
Defendant.
STATE OF IDAHO )

:ss
County of Twin Falls)

I, M. LYNN DUNLAP, being first duly sworn upon oath, depose and state as
follows:

1.

Affiant is a duly licensed and authorized attorney, admitted into practice of

law in the State of Idaho, on or about October 16, 1984, and ever since thereafter.
Affiant's principle place of business is Twin Falls, Idaho.

2.

The above-referenced matter has been scheduled for a Jury Trial on

Wednesday, March 13, 2013, at 9:00 a.rn.

AFFIDAVIT IN SUPPORT OF CONTINUANCE -

1
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3.

Affiant has recently been retained, discovery has not been completed and

Affiant has not had sufficient opportunity to prepare for Jury Trial.
4.

Affiant is asking that the Jury Trial be rescheduled to a time in the Court's

discretion.

5.

Affiant's unavailable dates are as follows:
April 1-4, 8-9, 12, 16, 17, 18, 22-24, 29-30, 2013
May 1, 3, 7-14, 20-21, 24, 2013
June 5, 12, 2013
July 8, 2013

Dated this

l1tday of February, 2012.

I, the undersigned, do hereby certify that on the 1.Jlt:-day of February, 2012, a
true and correct copy of the foregoing document was mailed, United States Mail,
postage pre-paid, to the following:
Grant Loebs

Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

AFFIDAVIT IN SUPPORT OF CONTINUANCE - 2
665

M. LYNN DUNLAP, P.C. SBN 3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208) 734-5885
Facsimile: (208) 736-2074
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No: CR-2012-10131

MOTION TO QUASH
ARREST WARRANT

COMES NOW, Defendant, BryAnn Lemmons, by and through her attorney of
record, and hereby moves this Court for its Order to Quash Arrest Warrant, as
Defendant was not aware of the Status Hearing until after the Warrant had been issued.
Status hearing was scheduled on February 5, 2013, envelope was post marked
February 9, 2013 and the Notice of Hearing was received by Defendant on February 11,
2013.
DATED this ~ a y of February, 2013.

MOTION TO QUASH ARREST WARRANT -

1
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CERTIFICATE OF SERVICE
I, the undersigned, do hereby certify that on the J.Jl:day of February, 2013, a
true and correct copy of the foregoing document was served to the following by prepaid
first class mail:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303
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M. LYNN DUNLAP, P.C., ISS #3200
Attorney at Law
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Twin Falls, ID 83303-2754

Telephone: 208-734,,5885
Facslrnife:

208-738..2074
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Attorney for Defendant

t

'

't ''·

IN THE OISTRfCT COURT OFTI~E FIFTH JUDICIAL ~ O F 1llE

STATE OF IDAHOt JN AND FOR THE COUNTY OF
STATE OF IDAHO~

··-.

nJiN ~

: Case No. CR-:2012-10131
Plaintiff,

STIPULATION TO CONTINUE

V.

BRYANN KRISTINE LEMMONS,
Defendant

COMES NOW, the Defendant, by and ·through her atlol'fl,Y of record, M. Lynn

Dunlap, and the Plaintiff, state of Idaho, by and through Grant Loebs, who hereby agree
and stipulate to continue the Jury Trial .ht the abov~mtmed oase 1 Which presently is
scheduled for Wednesday, March 13, 2013, at 9:00 a.m., be rescheduled at a time in

the court's discretion.

Dated this ~day of February, 2013.

SllPULATION TO CONTINUE - !
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DISTRICT COURT
i WIN FALLS co .• ID AHO
FILED

2013 FEB 28 PH 3: I8
BY------;:;c:iil[c='i:Rii:<KGRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

---~---OEPUTV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

STATE'S REQUESTED JURY
INSTRUCTIONS

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and respectfully requests the
Court to give the following Jury Instructions numbered 1 through _Jl_ in the above-entitled
action.
DATED this

_2i_ day of

-f:bV"w>-J:J

Deputy Prosecuting Attorney

t)ORIGINAL
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ICJI 103 REASONABLE DOUBT

INSTRUCTION NO.

Under our law and system of justice, the defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that burden
throughout the trial. The defendant is never required to prove his innocence, nor does the
defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A reasonable
doubt is not a mere possible or imaginary doubt. It is a doubt based on reason and common
sense. It may arise from a careful and impartial consideration of all the evidence, or from lack of
evidence. If after considering all the evidence you have a reasonable doubt about the defendant's
guilt, you must find the defendant not guilty.

:-LANTIFF'S REQUESTED JURY INSTRUCTION NO,j__
GIVEN

MODIFIED~'?.'

NcEFUSED

·o=~
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ICJI 106

INSTRUCTION NO. - - Do not concern yourself with the subject of penalty or punishment. That subject must not
in any way affect your verdict. If you find the defendant guilty, it will be my duty to determine
the appropriate penalty or punishment.

:- LANTIFF'S REQUESTl:D JURY INSTRUCTION NO.

~

C:VEN___...;;..
~'10 IFIED_______.
.. , /
nEFUSED
COVERED::>:,
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ICJI 104

INSTRUCTION NO. - - Your duties are to determine the facts, to apply the law set forth in my instructions to
those facts, and in this way to decide the case. In so doing, you must follow my instructions
regardless of your own opinion of what the law is or should be, or what either side may state the
law to be. You must consider them as a whole, not picking out one and disregarding others. The
order in which the instructions are given has no significance as to their relative importance. The
law requires that your decision be made solely upon the evidence before you. Neither sympathy
nor prejudice should influence you in your deliberations. Faithful performance by you of these
duties is vital to the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. The production of evidence in court is governed by rules oflaw. At
times during the trial, an objection may be made to a question asked a witness, or to a witness'
answer, or to an exhibit. This simply means that I am being asked to decide a particular rule of
law. Arguments on the admissibility of evidence are designed to aid the Court and are not to be
considered by you nor affect your deliberations. If I sustain an objection to a question or to an
exhibit, the witness may not answer the question or the exhibit may not be considered. Do not
attempt to guess what the answer might have been or what the exhibit might have shown.
Similarly, ifl tell you not to consider a particular statement or exhibit you should put it out of
your mind, and not refer to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which should
apply in this case. Sometimes we will talk here at the bench. At other times I will excuse you
from the courtroom so that you can be comfortable while we work out any problems. Your are
not to speculate about any such discussions. They are necessary from time to time and help the
trial run more smoothly.

,- LANTIFF'S REQUESTED JURY INSTRUCTION N0..3_

rnv=N_ .
iJIJIFIED

/\~seo___,/

f~ 1

l.,;,d'iEDL._
).iriER_

1
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Some of you have probably heard the terms "circumstantial evidence," "direct evidence"
and "hearsay evidence." Do not be concerned with these terms. You are to consider all the
evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole judges of
the facts, you must determine what evidence you believe and what weight you attach to it.
There is no magical formula by which one may evaluate testimony. You bring with you
to this courtroom all of the experience and background of your lives. In your everyday affairs
you determine for yourselves whom you believe, what you believe, and how much weight you
attach to what you are told. The same considerations that you use in your everyday dealings in
making these decisions are the considerations which you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more witnesses

may have testified one way than the other. Your role is to think about the testimony of each
witness you heard and decide how much you believe of what the witness had to say.
A witness who has special knowledge in a particular matter may give an opinion on that
matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for the opinion. You are not
bound by such opinion. Give it the weight, if any, to which you deem it entitled.
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ICn 1103 NATURE OF CONSPIRATORIAL AGREEMENT DEFINED

INSTRUCTION NO. - - The crime of Conspiracy involves an agreement by two or more persons to commit a crime.
They need not agree upon every detail. The agreement may be established in any manner
sufficient to show an understanding of the parties to the agreement. It may be shown by evidence
of an oral or written agreement, or may be implied from the conduct of the parties.

Comment

State v. Gallatin, 106 Idaho 564,682 P.2d 105 (Ct. App. 1984).
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ICJI 1102 CRIME ALLEGED AS OBJECT OF CONSPIRACY

INSTRUCTION NO. - - The state alleges the defendant was a party to an agreement to commit the crime of
Trafficking in Methamphetamine.

Trafficking in Methamphetamine defined by law in the current matter as:
Delivering methamphetamine or any mixture or substance with a detectable amount of
metham.phetamine where the defendant knows it is metham.phetamine and where the quantity
delivered is 28 grams or more as represented by the person delivering it .

rLANTIFF'S R§2LIESTED JURY INSlRUCTION NO.~
GIVEN~

r1·:~D1FIE0_
,::::.:·iJSED_
;-.··1f:RED
···'l::r! _ _
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ICJI 1101 CONSPIRACY

INSTRUCTION NO. - - -

(1)1
In order for the defendant to be guil~ of Conspiracy, the state must prove each of the
following:
1.

On or about October 25, 2011

2.

in the state ofldaho

3.

the defendant BRYANN KRISTINE LEMMONS, and Sara Beth Haffner, and/or others,
agreed

4.

to commit the crime of Trafficking in Meth.amphetamine

5.

the defendant intended that the crime would be committed;

6.

one of the parties to the agreement performed at least one of the following acts:

OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or
more of the following overt acts, were committed by one or more of the subjects
of the conspiracy within Twin Falls County and elsewhere:
1.

Idaho State Police Confidential Informant 86 arranged by telephone to
purchase one (1) ounce of methamphetamine through Sara Beth Haffner.

2.

On or about October 25, 2011, Confidential Informant 86 picked up
Haffner from her residence. Haffner directed him/her to the residence of
the Defendant, Bryann Kristine Lemmons, a Blue Trailer House located at
004 Nielson Lane, Hansen Idaho, located in the County of Twin Falls State
ofldaho.

3.

After arriving at the residence they entered the residence and met with
Lemmons.

4.

Haffner requested money for the exchange from Confidential Informant 86
and accepted the money tendered by Confidential Informant 86.

,, ANTIFF'S RF<HSfui JURY INSIBUCTION NO.~
l,,VEN_z--- --

MODIFIED_
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- · 1 <ERED_
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5.

Prior to completing the transaction both Lemmons and Haffner requested
that Confidential Informant 86 smoke methamphetamine in their presence
but he/she refused.

6.

Lemmons delivered the methamphetamine to Confidential Informant 86 and
he/she left the residence with Haffner.

7. and such act was done for the purpose of carrying out the agreement.

If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must
find the defendant guilty.

Comment

I.C. ss 18-1701 & 19-2111.
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ICJI 1101 CONSPIRACY

INS:;t NO.
In order for the defendant to be guil~f Conspiracy, the state must prove each of the
following:
1.

On or about December 6, 2011

2.

in the state of Idaho

3.

the defendant BRYANN KRISTINE LEMMONS, and Sara Beth Haffner, and/or others,
agreed

4.

to commit the crime of Trafficking in Methamphetamine

5.

the defendant intended that the crime would be committed;

6.

one of the parties to the agreement performed at least one of the following acts:

OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or
more of the following overt acts, were committed by one or more of the subjects
of the conspiracy within Twin Falls County and elsewhere:
1.

Idaho State Police Confidential Informant 86 arranged by telephone to
purchase one and one-half (1 ½ ) ounces of methamphetamine through Sara
Beth Haffner.

2.

On or about December 6, 2011, Confidential Informant 86 picked up
Haffner from her residence. Haffner directed him to the residence of the
Defendant, Bryann Kristine Lemmons, a Blue Trailer House located at 004
Nielson Lane, Hansen Idaho, located in the County of Twin Falls State of
Idaho.

3.

Upon arriving Haffner instructed Confidential Informant 86 to wait in the
vehicle while she went inside.

4.

After returning to the vehicle Haffner informed Confidential Informant 86
that Lemmons was on her way to the residence and that Lemmons only
had one (1) ounce of methamphetamine not the one and one-half (1 ½ ~
NO -:1ounces that had been asked for.
.: LANTIFF'S REQUESTED JURY IN TRUCTION ._J__
GIVEN_
MODIFIED_
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5.

Haffuer requested money for the exchange from Confidential Informant 86
and accepted the money tendered by Confidential Informant 86.

6.

When Lemmons arrived Haffuer gave Lemmons the money and Lemmons
gave Haffner methamphetamine.

7.

Haffuer and Confidential Informant 86 left the residence.

8.

After leaving Haffuer again represented that the methamphetamine was
one (1) ounce.

9.

Haffner then delivered the methamphetamine to Confidential Informant

86.

7. and such act was done for the purpose of canying out the agreement.

If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must
find the defendant guilty.

Comment

I.C. ss 18-1701 & 19-2111.
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INSTRUCTION NO. _ _

For the purposes of subsections (a) and (b) of this section the weight of the controlled
substance as represented by the person selling or delivering it is determinative if the weight as
represented is greater than the actual weight of the controlled substance.

I.C. §37-2732B(c)

PLANTIFF'S REQUESTED JURY INSTRUCTION NO,.x_
~~;'.'EN __ ___
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ICJI 201

INSTRUCTION NO. - - You have now heard all the evidence in the case. My duty is to instruct you as to the law.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules, you are
bound to follow them. If anyone states a rule oflaw different from any I tell you, it is my
instruction that you must follow.

· :..ANTIFF'S REQUESTED JURY INSTRUCTION N0.-3_
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ICJI204

INSTRUCTION NO. - - I have outlined for you the rules oflaw applicable to this case and have told you of some
of the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury
room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember the
facts differently from the way the attorneys have stated them, you should base your decision on
what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are important. It
is rarely productive at the outset for you to make an emphatic expression of your opinion on the
case or to state how you intend to vote. When you do that at the beginning, your sense of pride
may be aroused, and you may hesitate to change your position even if shown that it is wrong.
Remember that you are not partisans or advocates, but are judges. For you, as for me, there can
be no triumph except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making
your individual decisions. You may fully and fairly discuss among yourselves all of the evidence
you have seen and heard in this courtroom about this case, together with the law that relates to
this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and
change your opinion. You should only do so if you are convinced by fair and honest discussion
that your original opinion was incorrect based upon the evid~~ls.mwH~ff~fiijo._JQ

ef'

:·.···-N_

the trial and the law as given you in these instructions.
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Consult with one another. Consider each other's views, and deliberate with the objective
of reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels
otherwise or for the purpose of returning a unanimous verdict.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

VERDICT

We, the Jury, unanimously find the defendant, BRYANN KRISTINE LEMMONS,

COUNT/)
•
_ _ NOT GUILTY of Conspiracy to Traffic in Methamphetamine on or about
October 25, 2011.
GUILTY of Conspiracy to Traffic in Me{hamhetamine on or about
October 25, 2011.

COUNTY
_ _ NOT GUILTY of Conspiracy to Traffic in Methamphetamine on or about
December 6, 2011.
_ _ GUILTY of Conspiracy to Traffic in Methamphetamine on or about
December 6, 2011.
Dated this _ _ _ day of _ _ _ _ _ __. 2013.

.

TIFF'S REQUESTED JURY INSTRUCTION NO._il
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CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of

r .e_h

, 2013, I served a copy of the

foregoing STATE'S REQUESTED JURY INSTRUCTIONS thereof into the mail slot for
LYNN DUNLAP located at the District Court Services Office and for delivery on the regular

delivery route made every morning and afternoon to all Courthouse offices receiving mail from
the Prosecutor's Office.

Legal Assistant
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY
AND WITNESS LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
The State submits the following list of potential witnesses:

1.

Detective J erod Sweesy
Idaho State Police
218 W. Yakima
Jerome, ID 83338

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND WITNESS LIST - 1
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2.

Detective Tyler Barrett
Idaho State Police
218 W. Yakima
Jerome, ID 83338

3.

Detective Sean Walker
Idaho State Police
218 W. Yakima
Jerome, ID 83338

4.

CI#86

5.

Sara Haflner
c/o Idaho Department of Correction

6.

Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642

7.

Matthew Gonzales, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

8.

Ron Fustos, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

The State is free to call all witnesses referred to in the Defendant's Witness List, as well
as any person named or identified in discovery items provided to the defense in the State 's
Response to Request for Discovery and all of the State's supplemental responses to discovery.

The State reserves the right to supplement discovery as information becomes available.

Peter M. Hatch
Deputy Prosecuting Attorney
SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND WITNESS LIST - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

cli

day of

~t.b

, 2013, I served a copy of

the foregoing SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND
WITNESS LIST thereof into the mail slot for LYNN DUNLAP located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Le::::

M~
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GRANTP. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

DEPIJP'

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

SUMMARY OF EXPECTED
TESTIMONY OF EXPERT WITNESS

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Summary of Expected Testimony of Expert Witness, Heather B. Campbell, Forensic Scientist II.
The curriculum vitae and Controlled Substance Analysis Report of Heather B. Campbell have
been provided in discovery, and set forth her qualifications to assist the jury to understand the
evidence or determine a fact in issue. Heather B. Campbell is expected to be consistent with her
Controlled Substance Analysis report dated December 20, 2011.

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 1

DDRIGINAL
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Heather B. Campbell's testimony is expected to include, the following:
1.

The procedure by which she received the item for testing;

2.

The protocol by which unknown substances are tested to determine whether or
not they contain controlled substances; and,

3.

The specific item involved in this case was tested according to the foregoing
protocol and was determined to contain methamphetamine.

Heather B. Campbell will rely upon her years of education and experience as well as
familiarity with the studies, literature and data reasonably relied upon by experts in her field as
the bases for her opinions, statements and inferences. From that store of knowledge it is likely
Heather B. Campbell will draw examples that will make her testimony more easy for the jury to
understand.
The State reserves the right to supplement discovery as information becomes available.

DATEDthis

2i'

dayof

5-~

,2013.

~

Peter M. Hatch
Deputy Prosecuting Attorney

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

P\ 1) day of

~

2013, I served a copy of

the foregoing SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES,
thereof into the mail slot for LYNN DUNLAP located at the District Court Services Office and
for delivery on the regular delivery route made every morning and afternoon to all Courthouse
offices receiving mail from the Prosecutor's Office.

Legal Assistant

SUMMARY OF EXPECTED TESTIMONY OF EXPERT WITNESSES - 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No. CR 12-10131

STATE'S EXHIBIT LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
list of potential exhibits in the above-entitled matter:

1.

Idaho State Police Evidence Item No.1: 5.4 ggw ofMethamphetamine.

2.

Idaho State Police Evidence· Item No. 2: Cigarette Pack that contained Evidence
Item #1.

3.

Idaho State Police Evidence Item No. 3: CD of2 Audio files containing wire and
digital recording.

STATE'S EXHIBIT LIST

-1-
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•

•

,

.

4.

Idaho State Police Evidence Item No. 4: 25.8 ggw of Methamphetamine

5.

Idaho State Police Evidence Item No. 5: CD of2 Audio files containing wire and
digital recording.

6.

Idaho State Police Evidence Item No. 6: 27.5 ggw ofMethamphetamine

7.

Idaho State Police Evidence Item No. 7: DVD of 1 Audio file of wire.

8.

Idaho State Police Evidence Item No. 8: 27.4 ggw ofMethamphetamine

9.

Idaho State Police Evidence Item No. 9: 1.1 ggw ofMethamphetamine

10.

Idaho State Police Evidence Item No. 10: CD of 1 Audio file of wire.

11.

State's Evidence Item No. 1: Idaho State Police Criminalistic Analysis Report
dated 12/20/11 and chain of custody (0144 - D147).

12.

State's Evidence Item No. 2: Idaho State Police Criminalistic Analysis Report
dated 11/28/11 (066 - D68).

13.

State's Evidence Item No. 3: Photocopy of U.S. Currency (D91).

14.

State's Evidence Item No. 4: Photocopy of U.S. Currency (D84).

15.

State's Evidence Item No. 5: Photocopy of U.S. Currency (D76-D77).

16.

State's Evidence Item No. 6: Photocopy of U.S. Currency (D32-D33).

17.

State's Evidence Item No. 7: Photo (030).

18.

State's Evidence Item No. 8: Photo (D31).

19.

State's Evidence Item No. 9: Photo (049).

20.

State's Evidence Item No. 10: Photo (050).

21.

Any and all documents, tangible items, diagrams, photographs, etc. referred to or
identified in discovery items provided to defense in the State's Response to

STATE'S EXHIBIT LIST

-2693

•

•

Request for Discovery and all of the State's Supplemental Responses to
Discovery.
DATED This

ct

dayof

fi:b~

,2013.

cfJJi/

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S EXHIBIT LIST
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Evidence and Exhibit List
Ev.#
1
2

3

4
5

6
7
8
9

10
11

12

13
14
15

16

Item
5.4 ggw of
Methamphetarnine
Cigarette Pack that
contained Evidence
Item #1.
CD of Audio
containing wire and
dimtal recording.
25.8 ggwof
Metham-ohetarnine
CD of 2 Audio files
containing wire and
dil!:ital recording.
27.5 ggwof
Metham-ohetarnine
DVD of 1 Audio
file of wire.
27.4 ggwof
Methamphetamine
1.1 ggw of
Methamphetamine
CD of 1 Audio file
of wire.
Idaho State Police
Criminalistic
Analysis Report
dated 12/20/11 and
chain of custody
(D144 - D147)
Idaho State Police
Criminalistic
Analysis Report
dated 11/28/11
ffi66-D68).
Photocopy of U.S.
Currency <091)
Photocopy of U.S.
Currency (D84)
Photocopy of U.S.
Currency (D76D77)
Photocopy of U.S.
Currency (D32D33)

ID#

Witness

Attv

Offered

Admitted

Comments
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17
18
19
20

•

Photo (D30)
Photo (D31)
Photo (D49)
Photo <D50)

•
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CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of_F'----"&Jc...,;__ _ ____;,2013, I served a copy of
the foregoing STATE'S EXHIBIT LIST, thereof into the mail slot for LYNN DUNLAP
located at the District Court Services Office and for delivery on the regular delivery route made
every morning and afternoon to all Courthouse offices receiving mail from the Prosecutor's
Office.

Legal Assistant

STATE'S EXHIBIT LIST

-4-
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FIFTH .HCIAL DISTRICT COURT, STATE ADAHO
iNT'Nn FOR THE COUNTY OF TWIN FA!rs
427 SHOSHONE STREET NORTH

TWIN FALLS, IDAHO

83301

DISTRICT COURT
1 WIN FALLS CO. IDAHO
FILED

2013 MAR-~ PM 12: 14

STATE OF IDAHO

DATE: 3/4/2013

VS

CASE NO:

cy_ _ _ _ _ __

Bryann Kristine Lemmons

~-2012-00~9~~1

___'6i':J=-----DEPUTY

Twin Falls County Sheriff

WARRANT RECALL

YOU ARE HEREBY NOTIFIED that a bench warrant issued on Tuesday, February 12, 2013, against Bryann Kristine

Lemmons is being recalled. Please return warrant immediately to this office.

Dated: March 4th, 2013
Kristina Glascock
Clerk of the District Court
By:~~
Deputy Clerk

iS

Recall Warrant of Arrest

DOC24 3/88
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!J!STRJCT COURT
1WIN Fi-\LLS CO. IDAHO
FILED

2013 MAR -4 PM 12: f 4
:.:,y_ __

CLERK
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE~E OF DEPUTY
IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS
DISTRICT DIVISION
COURT MINUTES

l

CR-2012-0010131
~ 1\- \4~~
State of Idaho vs. Bryann Kristine Lemmons
resent NotPresent )
Hearing type: Pretrial Conference/Motion to Continue otion to Quash
Hearing date: 3/4/2013
Time: 11 :00 AM
Courtroom: 1
Judge: G. Richard Bevan
Court reporter: Virginia Bailey
Minutes Clerk: Shelley Bartlett
Prosecutor: ~ ~
Defense Attorney: M. Lynn Dunlap
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U:'.~d HlGT COURT
·r '::'!J-: FALLS CO. IDAHO

FILED

M. LYNN DUNLAP, P.C. SBN 3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: (208) 734-5885
Facsimile: (208) 736-2074

2013 MAR -4 PM 12: 15
- ----------··--·-----·-··.
CLERK
.

(

__4>:J
___ OEPUTY

Attorney for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS.
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No: CR-20 il ·-14836
~ 2o(1. - to I31

ORDER TO QUASH
ARREST WARRANT

THIS MATTER having come before the Court pursuant to Defendant's Motion to
Quash Warrant and good cause appearing therefrom:
IT IS HEREBY ORDERED ADJUDGED AND DECREED
That the Arrest Warrant for Defendant in the above entitled matter is hereby
Quashed, as Defendant was not aware of the Status Hearing until after the Warrant had
been issued.
DATED this

J4-

Jµ_..
day of

F~ry, 2013.
G. Richard Bevan
District Judge

ORDER TO QUASH ARREST WARRANT -

1

-...

.

..

)

::; :,

.
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CERTIFICATE OF SERVICE

-!-

I, the undersigned, do hereby certify that on the
day of F~2013, a
true and correct copy of the foregoing document was servea to the following by prepaid
first class mail:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

Suihu~
0
Clerk

ORDER TO QUASH ARREST WARRANT - 2
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uisrn1cr COURT
1WIN FALLS CO. IDAHO
FIU:O

M. LYNN DUNLAP, P.C., ISB #3200
Attorney at Law
415 Addison Avenue
P.O. Box 2754
Twin Falls, ID 83303-2754
Telephone: 208-734-5885
Facsimile: 208-736-2074

2013 H,tR -4 PM 12: 15

.OEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS
STATE OF IDAHO,

Case No. CR-20 I ~~4836
C,,R. 201'2- \DL~\

Plaintiff,

ORDER TO CONTINUE
V.

BRYANN KRISTINE LEMMONS,
Defendant.

This matter having come before this Court pursuant to the parties' Stipulation to
Continue and good cause appearing therefrom;
IT IS HEREBY ORDERED that the preliminary hearing and Jury Trial scheduled for
Wednesday, March 13, 2013, at 9:00 a.m., shall be continued to a time at the court's

&

discretion.
Dated this

j_

day off:~. 2013.

. Richard Bevan
District Judge

ORDER TO CONTINUE - I

ct

.,

ORIGINAL
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CERTIFICATE OF SERVICE

_J_,

I, the undersigned, do hereby certify that on the
day o f ~ 2013, a
true and correct copy of the foregoing document was mailed, United States Mail,
postage pre-paid, to the following:

Grant Loebs
Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

M. Lynn Dunlap
Attorney At Law
P.0. Box 2754
Twin Falls, ID 83303-2754

ORDER TO CONTINUE - 2
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DISTHICT COURT

1WIN FALLS CO. IDAHO
FILED

2013 H,\R -4 PM 12: 14

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

.)Y------=-~CLERK

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN F A ~

DEPUTY
STATE OF IDAHO,
Plaintiff,
vs.
Bryann Kristine Lemmons
Defendant.

__________

)
)
)
Case No. CR-2012-0010131
)
) ORDER REGARDING BOND
) AND SPECIAL CONDITIONS
)
)
)
)

THIS MATTER is before the c o u ~ e court's own motion [

] on the

application of the Defendant. Pursuant to I.C.R. 46 and the court's discretion, it is
hereby ORDERED that the Defendant's bond:

r.)<1 remain as set

[

] be reduced to$_ _ _ _ _ __

The Defendant is further ordered to comply with the following terms and
conditions of release pursuant to I.C.R. 46(d) should he/she bond out in the future:
[ X]

Defendant will make all court appearances as required.

[X]

Defendant will commit no further jailable law violations.

[X]

Defendant will maintain contact with his/her attorney and provide them
with a current address and telephone number.

[X]

Defendant will comply with all requirements of the Court Compliance
Program and remain current on all fees required for his/her participation.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 1
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-

Defendant will submit, at his/her expense, to no less than two UA's each
wee~ugh Twin Falls County's Court Compliance program
OR

[

] through another approved means.

[

]

Defendant will submit to daily Breathalyzer testing.

[

]

Defendant will be required to wear an ankle monitor.

[

]

Defendant will be employed at _ _ _ _ _ _ _ _ _ _ _ _ __

~ Defendantwillresideat

?J[Lt? N

[/Defendant will have a daily curfew at
[X]

[
[
[
[
[
[
[
[
[
[

:$'&l)t} € Kirt:i~~

? .' /JI)

p.m.

~ IC.U1~

Defendant agrees to return to Idaho at any time he/she is directed to by
the state of Idaho or the receiving state. Defendant knows that he/she
may have a constitutional right to insist that the state of Idaho extradite
him/her from the receiving state or any other state where he/she may be
found. This is commonly called the right to extradition. But defendant
also understands and acknowledges that he/she has agreed to return to
Idaho when ordered to do so either by the state of Idaho or the receiving
state. Therefore, the defendant agrees that he/she will not resist or fight
any effort by any state to return him/her to Idaho and AGREES TO
WAIVE ANY RIGHT HE/SHE MAY HAVE TO EXTRADITION.
DEFENDANT WAIVES THIS FREELY, VOLUNTARILY AND
INTELLIGENTLY.

1
1
1
1
1
1
1
1
1
1

~efendant is required to sign up with the Court Compliance Program
~ ;,ithin one (1) hour of release from custody. The Court Compliance
Office is located at 245 3rd Ave. N., Twin Falls, Idaho.
[ ] Defendant is required to check in with Probation and Parole within
one (1) hour of release.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 2
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•

A violation of any terms of this order, as established by affidavit, will
be sufficient, on its face, for the court to revoke this order and reinstate
bond at a higher amount without a hearing.

IT IS SO ORDERED
DATED This__![__ day of M

. RICHARD BEVAN
District ~udge

NOTICE

Any failure to comply with this order or with the requirements of the Court
Compliance Program may result in the revocation of any order of release (whether or
not such release was secured by bond, cash or other collateral or upon the Defendant's
own recognizance) and the issuance, without notice, of a bench warrant for Defendant's
immediate arrest. By acknowledging his or her receipt of this order, Defendant
specifically accepts this condition of release and waives all right to: his or her 1) notice
of violating the conditions of release on bail, and 2) any bail revocation hearing.
BY SIGNING BELOW I HEREBY ACKNOWLEDGE AND AGREE TO BE BOUND BY
ALL TERMS OF THE COURT'S ORDER AND ANY TERMS SPECIFIED BY THE
COURT COMPLIANCE PROGRAM.

Accepted:

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 3
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•
CERTIFICATE OF SERVICE
I hereby certify that on the

1

day of March 2013, I caused to be served a

true and correct copy of the foregoing, by the method indicated below, and addressed
to the following:

Grant Loebs
P.O. Box 126
Twin Falls ID 83303-0126

(
(
(
(

M. Lynn Dunlap
Po Box 2754
Twin Falls ID 83303

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
( ~Court Folder

Court Compliance Officer
P.O. Box 126
Twin Falls, Idaho 83303-0126

) U.S. Mail
) Hand Delivered
) Faxed
~Cour t Folder

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
( ~Cour t Folder

(
(
(
(

)
)
)
)

U.S. Mail
Hand Delivered
Faxed
Court Folder

&,~
~t, JA :t-k
Clerk

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 4
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Fifth Judicial District
County of Twin Falls - State of Idaho
March 4, 2013 3:46 PM

BY,_ _ _=-------=--:-

®

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.
vs.

)
)
)
)
)
)
)
)

Bryann Kristine Lemmons
004 Neilson Lane
Hansen, ID 83334
Defendant.
DOB:
DL:

__

CASE NO: CR-2012-0010131

)

NOTICE OF HEARING

)

_________ ))

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Pretrial Conference Monday, May 13, 2013
11:00AM
Judge:
Honorable G. Richard Bevan

(,

Jury Trial
Wednesday, May 22, 2013 09:00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Monday,
March 04, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that If there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Hlger, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
M. Lynn Dunlap
Po Box2754
Twin Falls ID 83303
Prosecutor:

Mailed___

Mailed.__

Grant Loebs

Mailed-

Hand Delivered· - -

Box

-

Dated: Monday, March 04, 2013
Kristina Glascock --Clerk of t District Court
By:
NOTICE OF HEARING
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Twin Falls County
•
Court Comp ance Program Agreement m Lieu of

arceration

~y~..,.. ~~
Address :,llJ.1l u· ::>'5oo&. ~ ~ " 1 : t )

Case: Cf..H-

l ¥-85 (o

Phone(_:;;,.og)

3~5- ll~B

DOB:

Date:

Name:

~3'(:-l

.

G~1.?,t-t :~tR<~~t CO LJ; ~ I

3'/i/~I:>

i'

!:

j·/fhLl~P. 1D/,ilCJ

2013 l:.',i? -6 P/; 2: 22

TIDS AGREEMENT IS BEING UTILIZED BY ORDER OF THE BELOW SIGNED MAGISTRATE/DISTRICT JUDGE FOR
r, v
THE RELEASE OF THE ABOVE NAMED ADULT.

A.

I, THE ABOVE NAMED ADULT WILL ABIDE BY ALL OF THE RULES~ REGU~ATIONS OF TIDS
AGREEMENT AS LISTED BELOW, AS WELL AS ALL CITY, COUNTY, STATE AND FEDE5~t'V'JS(

B.

RULES AND REGULATIONS: "INITIALS" INDICATES APPLICABLE TO DEFENDANT.

oit.
f;ii.

House Arrest-Electronic Monitoring. No privileges, I agree to remain at my residence at all times, except for specific times
approved by the Court Compliance Probation Officer to fulfill my school, employment, and other required conditions of my
release to the community.
Do not consume and/or have in your possession alcoholic beverages and/or illegal controlled substances or be where they are
present. I shall not use or possess any prescription medication unless lawfully prescribed by a licensed physician. Further I shall
not use or possess any synthetic drug/cannabinoid substance or any synthetic mood/mind altering legal or illegal substance. I
will submit to alcohol/drug testing as required by the Court and/or Court Compliance Probation Officer.

Bf+3.
M,_4.
(Yls.

To appear at all court hearings when advised to do so, and maintain contact with my attorney.

c/Jl6.

To be employed full-time or actively seeking full-time employment.

flit7.

To notify the Court Compliance Probation Officer immediately of any change of address, telephone, or employment.

f!i;_s.

Pay all costs and fees associated with the Court Compliance Program.

M·

Community Checks: I agree and consent to comply with all address verification checks at any time, any place or any location.
I also agree and consent to allow verification ofmy compliance with all court orders.

Curfew shall be 3-_p.m. weekdays and-g__p.m. weekends. u-,...l,es'>

~

'1)

To report to the Magistrate Probation Office as directed.

~10. All requests to leave the state of Idaho shall be approved by the court in writing and submitted to the Court Compliance
Probation Officer prior to leaving the state.

ef,1.
M2.

No Contact with the following persons:
Fees ordered by Court:

~

~"'-

_Electronic Monitoring
Modified House Arrest
_µrug Testing

~ &~ cur:

Alw.ui. ():SQ.LS-

lj

$10 per day
per day
5 each lab test
each field test
each breathalyzer test

I THE ABOVE NAMED DEFENDANT, SHOW BY MY SIGNATURE BELOW THAT I HAVE READ AND UNDERSTAND THIS
AGREEMENT, AND PROMISE TO ABIDE BY THIS AGREEMENT. I THE ABOVE NAMED DEFENDANT UNDERSTAND
THAT IF I VIOLATE ANY PORTION OF THIS AGREEMENT IT MAY BE REVOKED AND I MAY BE SUBJECT TO ISSUANCE,
WITHOUT NOTICE, OF A BENCH WARRANT, AND I MAY BE DETAINED UNTIL FURTHER PROCEEDINGS CAN BE
ESTABLISHED.

DISTRICT/MAGISTRATE JUDGE SIGNATURE
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White - Court Copy • Yellow - File copy • Pink - Defendant Copy
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

-~OEf'lJ1Y

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836 and
CR 12-10131

STATE'S EX PARTE MOTION TO
RE-SET JURY TRIAL

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and moves the above-entitled
Court for an order re-setting the Jury Trial currently set for May 22 through May 24, 2013, in the
above-entitled actions to alternate dates in April, May or June, 2013.
This motion is made for the following reasons:
1.

Det. Jerod Sweesy, investigating officer with the Idaho State Police, will be
unavailable from May 22 through 27, 2013, the dates the Jury Trial in this matter

STATE'S EXPARIEMOTIONTO RE-SET JURY TRIAL- 1

QOR!GINAL
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,-

,.
is currently scheduled. (See attached Affidavit of Unavailability attached as
Exhibit A). Detective Sweesy's testimony is imperative to the State's case.
2.

The defendant is not in custody on this matter and, therefore, she will not be
prejudiced.

3.

Defense counsel, M. Lynn Dunlap, has been contacted and does not object to
re-setting this Jury Trial.

4.

When re-setting the Jury Trial, the State asks the Court to also consider the
following unavailable dates for counsel and witnesses:

Defense counsel, M. Lynn Dunlap unavailable dates for trial in 2013 are as follows:
April 1-4, 8-9, 12, 16, 17, 18,22-24,29-30
May, 1, 3, 7-14, 20-21, 24
June 5, 12
July8
Forensic Scientist Heather Campbell unavailable dates for trial in 2013 are as follows:
April 15
May 12-17, May 22
Det. Jerod Sweesy unavailable dates for trial in 2013 are as follows:
May 8-10
May22-27
Det. Tyler Barrett unavailable dates for trial in 2013 are as follows:
April 1-5
May21
June21
Det. Scott Ward unavailable dates for trial in 2013 are as follows:
April 1-12
Det. Sean Walker unavailable dates for trial in 2013 are as follows:
May 31 - June 12

STATE'S EX PARTE MOTION TO RE-SET JURY 1RIAL- 2

711

-

...
i

•

Wherefore, the State respectfully requests that the Court enter an Order re-setting the
May 22-24, 2013, Jury Trial to alternate dates in April, May or June, 2013, in the above-entitled
matters.
DATED this

--'2_ day of March, 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL- 3
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•208-324-7897

05:00:14 p.m.

03-04-2013

1 /1

AFFIDAVIT OF UNAVAILABILITY
STATE OF IDAHO, COUNTY OF (all counties). ss.

I, Jerad Sweesy, being first duly sworn, deposes and says:
That I am over the age of 18 years of age and a citizen of the United States;

That I am a law enforcement agent;
That I will be unavailable for court because Out

of State , for the following dates

May 8-10 and May 22-27, 2013.

FURTHER YOURAFFIANT SAYETH NAUGHT

DATED this

J-/

day of

flJM, 20 I~

.

SUBSCRIBED AND SWORN TO before me this

'{-tt,.

Residing at

day o f ~ - 20 f?

~(i\,QV\l\.e •

Commission Exp.ires:

~

1-\. I Z..t) \1
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CERTIFICATE OF SERVICE
I hereby certify that on the

-1.{)_ day of March 2013, I served a copy of the foregoing

STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL thereof into the mail slot for
M. LYNN DUNLAP located at the District Court Services Office and for delivery on the regular
delivery route made every morning and afternoon to all Courthouse offices receiving mail from
the Prosecutor's Office.

Legal Assis

STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL- 4
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OJSTR/CT COURT
1WIN FALLS CO. IDAHO
FILED

ZDl31MR II Pi1 ~= 57
;;y_ _.

LrYJ

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

CLERH

------DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

)
)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836 and
CR 12-10131

ORDER GRANTING STATE'S
EX PARTE MOTION TO RE-SET
JURY TRIAL

Based upon the State's Ex Parte Motion to Re-Set Jury Trial and good cause appearing,
IT IS HEREBY ORDERED that the Jury Trial set for May 22, 2013, is VACATED and
re-setforthe-1:fLdayof
DATED this

('Ac.~

2013,at

q·.oo

o'clock

f+._ m.

_jJ__ day of March, 2013 .
. Richard Bevan
District Judge

QORIGINAL
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CERTIFICA TE OF SERVICE

I hereby certify that on the

"2..l..P

day of March, 2013, I served a copy of the foregoing

ORDER GRANTING STATE'S EX PARTE MOTION TO RE-SET JURY TRIAL thereof
to the following:

Peter M. Hatch
Deputy Prosecuting Attorney

[i,{'

M. L:,,m Jkr1ap ~
Attorney for Defendant

[ v(' Court Folder

Court Folder

s:1uil4,C ~
Deputy "clerk
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03/11/2013

15:38

PAGE

•

2087362074

'

02/05

Greg J, FuDer
Daniel S. Brown

FULLER LAW OFFICE
Aiton:tey at La.w

, ::;,1: ~"

P. O.Box L
161 Main Avenue West
Twin Falls, ID 83301
·Telephone: (208) 734-1602
Facsimile: (2.08) 734--1606
ISB #1442
ISB #7538

AttomeysforDefendant

IN THE DISTRICT COURT OF THE FIFTH ruorCJAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TI-IE COUNTY OF TWIN FALLS

TiiE STATE OF IDAHO,.
Plaintiff,

)
}

Case :\Yo. CR-2012-l 0131

)

)
V&,

)

BRYANN LBMMO~S,

)
)
)

Defc11dant.

SUBSTITUTION PF ATTORNBY

)
.....

The Clerk of the abovu-cntitled Court, to Grant Lc,ebs, Twin Falls
County Prosecutor, and to M. Lynn Dunlap, Attorney at Law:

TO;

YOU ARB HEREBY NOTIFIED That Fuller Law Offices is hereby substituted in
the place of M. Lynn Dunlap BS counsel fur the defendant in the above--entitled l'lUltter. All

SUBSTITUTION OF ATTORNEY - l

'

•.
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03/11/2013
~
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•
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PAGE

03/05

,D.3

future notices sbou.Jd be mailed to Fuller I.aw Offices, P. O. Box L, 1\vjn Falls, ID 83303.
DATBD This

1.&y

ofMarch. 2013.

.

~FICATE Of MAU ING

~ theundersiped,.herebya:rtifytbat. on U1e.1.lfaayofMarch, 20{3, I caused.a. tr.u.e
and correct eopy oftbe foregoing Substitution of Attorney to be mailed, United States mail,
postage prepaid, lt1 the followi.ttg;
Grant Loebs
Twin Falls County Prosecutor
P. O.Box 126
Twin Falls, ID 83303-0126

M. Lynn Dunlap
Attorney at Law
P. 0. Box: 2754
Twin Falls, ID 83303-2754

SUBST11UTION OF ATTOR?\"EY -2

·------. -· ---~- __, ----·

-

,,·

· .•..

------

~-i;-~:.

t.
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Greg J. Fuller

•

•

UISfRICT COUfO

1WIN FALLS CO .• !DM·!(.:
r.::-11
1-!
~

Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. O.BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

201HiAR I8 PM

. -

~j=

~iu

8 y ___________________ _

CLERri
---~
........a......._ _ _ O(Pl!T"

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

BRYANN LEMMONS,
Defendant.

Case No. CR-2012-10131

UNAVAILABLE DATES
FOR TRIAL

*****
COMES NOW The Defendant, Bryann Lemmons, by and through her attorneys of
record, Fuller Law Offices, and hereby submits the following unavailable dates for trial:
March, 2013
April, 2013
May 1-3, 6, 10, 15-17, 28-29, 31, 2013

UNAVAILABLE DATES FOR TRIAL - 1

719

.

•

•

June 11-14, 17, 26, 2013
July 15, 2013
August 13-16, 2013
DATED This

J'ff'1ky of March, 2013.
FULLER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on thefff:,-aay of March, 2013, a true
and correct copy of the foregoing Notice of Unavailable Dates was mailed, United States
Mail, postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

UNAVAILABLE DATES FOR TRIAL - 2
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GRANT P. WEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

-··---·-·C:.::,r; __ _
~

-------------~- __ r1 ;~- ;:- l.! T ..,,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

To:

)
)
)
)
)
)
)
)
)
)

CR 11-14836 and
CR 12-10131

NOTICE OF HEARING

The above-named Defendant, BRYANN KRISTINE LEMMONS, and her Attorney,
Greg Fuller
YOU ARE HEREBY NOTIFIED that on the 25th day of March, 2013, at the hour of

10:15 a.m., or as soon thereafter as counsel can be heard, before the Honorable G. Richard
Bevan, at the Judicial Annex, Twin Falls, Idaho, the Court will call the above-named case for a
hearing regarding the State's Motion to Re-Set Jury Trial.
DATED this J!j_ day of March, 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

NOTICE OF HEARING - 1
721

•

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

JfL day of March, 2013, I served a copy of the foregoing

NOTICE OF HEARING thereof into the mail slot for GREG FULLER located at the District

Court Services Office and for delivery on the regular delivery route made every morning and
afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

To~

Marilouise~
Legal Assistant

NOTICE OF HEARING - 2
722
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•

20JJMAR 19 AMID: 1,
BY

---~--CLERK--

- - - - - - . Df PUn

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY
AND AMENDED WITNESS LIST

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and submits the following
Supplemental Response to the Request for Discovery:
The State submits the following list of potential witnesses:
1.

Detective Jerod Sweesy
Idaho State Police
218 W. Yakima
Jerome, ID 83338

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED WITNESS LIST - 1

QORIGINAL
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•
2.

Detective Tyler Barrett
Idaho State Police
218 W. Yakima
Jerome, ID 83338

3.

Detective Sean Walker
Idaho State Police
218 W. Yakima
Jerome, ID 83338

4.

Cl#86

5.

Sara Haffuer
c/o Idaho Department of Correction

6.

Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642

7.

Matthew Gonzales, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

8.

Ron Fustos, Twin Falls Police Department
356 3rd Avenue East
Twin Falls ID 83301

9.

Detective Scott Ward
Idaho State Police
218 W. Yakima
Jerome, ID 83338

•

The State is free to call all witnesses referred to in the Defendant's Witness List, as well
as any person named or identified in discovery items provided to the defense in the State's

Respor,se to Request/or Discovery and all of the State's supplemental responses to discovery.

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED WTINESS LIST - 2

724

.

•

•

The State reserves the right to supplement discovery as information becomes available.

DATED this_/!)_ day of March, 2013.

~

Peter M. Hatch
Deputy Prosecuting Attorney

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED WITNESS LIST - 3
725
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•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

J_i_ day of March, 2013, I served a copy of the foregoing

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED
WITNESS LIST thereof into the mail slot for GREG FULLER located at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon
to all Courthouse offices receiving mail from the Prosecutor's Office.

Legal Assistant

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY AND AMENDED WITNESS LIST - 4
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

------ D(FIJTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)

Case No. CR 12-10131

)

EX PARTE MOTION FOR AN ORDER TO
REVOKE BOND AND ISSUE WARRANT

)
)
)

DOB
SSN

COMES NOW, Peter Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
moves the court for an Ex Parte Order to Revoke Bond and Issue Warrant in the above-entitled
case.
This motion is made based upon the attached Affidavit (Exhibit A).
WHEREFORE, the State respectfully requests that the Bond be revoked and a Warrant
issued.
DATED this .J!L day of March, 2013.

Peter Hatch
Deputy Prosecuting Attorney

EX p ARTE MOTION FOR AN ORDER TO REVOKE BOND AND ISSUE wARRANT - 1

DOR IGIN AL
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MAGISTRATE PROBATION
245 3rd AVE. NORTH
P.O.BOX126
TWIN FALLS, ID 83301

MAR l 9 2013

IN THE DISTRICT COURT OF THE FIFTH JUDICAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION
THE STATE OF IDAHO
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS

)
)
)
)
)
)
)

CRll-10131
AFFIDAVIT

)

Comes now, Jesse Houdeshell, and of my own personal knowledge, on oath, deposes and
states:
1.

That affiant is a duly appointed and acting Court Compliance Officer for the Fifth

Judicial District, Magistrate Court in and for the County of Twin Falls, Idaho.

2.

On March 4th 2013, Judge G. Richard Bevan ordered Bryann K. Lemmons to be

monitored by the Court Compliance Office, as a condition of Bond. The Defendant violated the
terms of her Bond by:
a. On 03/05/2013, the Defendant enrolled in random drug testing with the Twin

Falls County Treatment and Recovery Clinic (TARC) as ordered by the Courts.
On 03/08/2013, the Defendant tested positive for continued use of
Methamphetamine at her random drug test with TARC. This test was confirmed
Positive by Redwood Toxicology Laboratories. (see attached document)
b. On 03/04/2013, the Defendant was ordered to conduct her random drug testing at
TARC with testing times of: 6:30am - 9:30am. The Defendant acknowledged this
agreement when she signed the Drug Testing Agreement with the Court
Compliance Officer. (see attached document) The Defendant failed to appear at
TARC for her random drug testing on the following dates and approved testing
hours; 03/12/2013, 03/14/2013, and 03/18/2013.
c. On 03/18/2013, the Defendant failed to appear to appear for her scheduled
appointment with the Court Compliance Officer as per the Notice ofReporting
Date form. (see attached document)

IR/GINAl

728

d. On 03/18/2013, the Defendant was ordered to report via phone to the Court
Compliance Office before 11 :45am. The Defendant failed to appear at the Court
Compliance Office until approximately 2:15pm. The Defendant was ordered to
report to TARC by 5:00pm and submit to a drug test. The Defendant appeared as
ordered to TARC but failed to submit to an adequate sample as defined by the
collector which constitutes a refusal to test with the Court Compliance Officer.

Affiant makes the following comments in efforts to have the Defendant fulfill the

3.

conditions of his/her Release:
On the 4th day of March 2013, the Defendant acknowledged his/her Participation in the
Court Compliance Program as a Condition of Release on the record and its terms by
signing the Order for Participation in The Court Compliance Program as a Condition of
Release, and the Court Compliance Agreement in Lieu ofIncarceration with the Court
Compliance Officer.

WHEREFORE Affiant recommends that: the Defendant's bond is revoked and a $75,000
Warrant is issued for her arrest.

Dated this

_ff!_ day of Marc~ 2013.
sse Houdeshell
Probation Officer

SUBSCR.%1iD 1..thlh' ~RN TO BEFORE ME this
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DOB:
8u:

ColJIICflldl by: J. FERRY
0310812013

•

QUALIGlnle •0IIDll107&88

Cllenl:TARCCSC
AocGUntl:
Requldlon Ill:
AccaUlont:

23S Gooding Street N
1wlr1 Falls, ID 83301
Phone: (208)738-5048
Fax: (208)733-5422

17388
808132
130312•10325

Specimen 'ID•: Urine

03/12/2013 2:26 PM
03/1412013 5:47 PM

·:Ge/Ms 2so ng/ml. ·
_GCJMs· . '250"ngimi. !

:Not datected
:DeticTED (669 neimL> ·· ··

··- ·DETECTED (2707 ng/mL)
iNotdeteciecr·· .. .........
. •Not detected

'GCIMS

i .·

.GCIMS
. . :°GCIMS

---·i

250 nginiC--:

26Ci'~L ..

testing has been perfonned In accorlfance to an Redwood Toxlealogy LaboratOI)' &lllndard operating procedUIU and final

been ra'MW8d by laboratory cedlfylng aclentiBls.
i1l00olollalt W8yne Roal, M.C.LS. / MT(AAB)

TLC - Thin La~r Otromatography
GC-FID - Gas Chromatography - Flame lonlzallon Detector
GC/MS - Gaa Chranatography I Mass Spectrometry
LC/MSIMS- Llqukt Chromatasraphy Tanfem Mass Spec:lrometry

8pecl

.. ara dlSpoNd of• followe: Nega11vea- after 2 dsye; Positives - after 8 rnonths;·Methadone Maintenance - after 2 montha

Pap1
Prlnl8d 18'2013 1:42 PM

1F13-00170
130312-10328 GAae
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a.
TWIN FALLS COUNTY
•
~AGISTRATE PROBATION DEPART
245 3rd Ave. N., Twin Falls, ID 83301
PO Box 126, Twin Falls, ID. 83303
PH (208) 736-4230
FAX (208) 736-4232

DRUG TESTING AGREEMENT
Date:

_3_}~¥/'-13....___ _

Mr./ Ms.

~~

As per our visit on ~~
~ 1'3>
, you are ordered to conduct random drug and
alcohol uranalysis testin~ed by the Twin Falls County Treatment and R~Center (TARC), as per court
order, or as instructed by your Probation Officer. You will be placed on PHASE
until further notice by
your Probation Officer.
The Drug Testing facility is located at 239 3rd Ave. N., in Twin Falls, Idaho. Enter on thjright side of the building,
closest to the Magistrate Probation Office. You must report
:ch:n-J
"5/S': 13
, between 11 :00
am and 2:00 pm. to complete your intake paperwork.

-r~

~/4 /,3

1.

Beginning
you are required to call in daily (including weekends and holidays) ,
the Drug Testi~lne at (208)736-5048 ext 36 after 6:00 a.m. and listen to the message. If your phase is
called you must report for urinalysis testing that day between the hours of:

2.

f,t_J.&:30 a.m. to 9:30 a.m.
[ ]10:00 a.m. to 1:00 p.m.
[ ] 5:00 p.m. to l.d,3l.p.m ..

3. Failure to provide a satisfactory/sufficient sample (as defined by the collector) within the allotted time
period (45 minutes) does constitute a refusal and may prompt an affidavit of probation
violation/noncompliance to be filed.
4.

You are also required to bring a photo ID every time you test. If you fail to bring your ID, you will not be
tested.

5.

You are required to pay cash prior to your urinalysis test. If you do not pay, you will NOT be tested.

6.

You must bring your current prescription medication every time you test.

7.

You are required to sign in and complete a results fo
6L ~ TF_CT_- DD 1'1-D

ORIGINAL

every time you test. Your sign in number is

731

•

MAGISTRATE PROBATION DEPARTMENT
245 3RDAVE. N.
P.O.BOX 126
TWIN FALLS, ID 83303-0126
(208) 736-4230
FAX (208) 736-4232

•

Client ID#_ _ _ _ _ _ _ _ _ __

Citation Date

-----------

NOTICE OF REPORTING DATE

NAME:

~r:yo-,-. ~!Y<-ao->

CASE: ~ t l -

t4B3L

You have been sentenced by the court to be monitored by the Twin Falls Magistrate
Probation Department. You will be expected to follow all rules outlined in your probation
agreement in addition to any special requirement outlined by the judge and/or your probation
officer.
Your next report date is: (YltMClo ~

ty'tcefr,{A

l €)&

~

9 L~~

FAILURE TO REPORT TO THE PROBATION OFFICE, WITHOUT MAKING PRIOR
ARRANGEMENTS WITH YOUR PROBATION OFFICER WILL RESULT IN A PROBATION
VIOLATION BEING FILED. YOU WILL THEN BE REQUIRED TO RETURN TO COURT
TO ANSWER FOR THE VIOLATION. PHONE CALLS DO NOT SUFFICE AS A CHECK-IN.

~L Bring the following documents to your scheduled appointment: $ S"~ ~ofl. fee~
Court fees [ ]
AA/NA slip [ ]
Treatment Slips [ ]
Current Auto Insurance [ ]
Treatment Certificate [ ]
Progress Report [ ]
Evaluation [ ]

COMMENTS:

~\>~

~ > e.e.

&-,.

,-r;_._~7
Acknowledgedby:

f.>.){

B1o..-s&- ~

-r::.., &ox.,.

·

t-Q~ £crA'-C,. ( '1z if>"-=

'(\AL,.,~

e.

../4~(

.omcer~-------

Q. , ~ ~

~ G- ~~
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CERTIFICATE OF SERVICE

I hereby certify that on the /'7f:J day of }Jtcrc,\- , 20__G_, I caused to be
served a true and correct copy of the foregoing, by the method indicated below,
and addressed to the follavving:
Defendant

~.

~hi'~

Defense Counsel

-U;~ Prosecutor

G- L£-57ii-s
Attu: P. ~
Magistrate Probation

( ) U.S. Mail
( ) Hand delivered
( ) Faxed

(
(
(
(

) U.S. Mail
) Hand delivered
) Faxed
) Court Folder

( ) U.S. Mail
~ Hand delivered
( ) Faxed
( ) Court Folder

( ) U.S. Mail
(fj Hand delivered
( ) Faxed
( ) Court Folder

esse Houdeshell
Probation Officer

ORIGINAL
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CERTIFICATE OF SERVICE

I hereby certify that on the

Jg_ day of March, 2013, I served a copy of the foregoing Ex

Parte Motion to Revoke Bond and Issue Warrant, thereof into the mail slot for GREG
FULLER located at the District Court Services Office and for delivery on the regular delivery

route made every morning and afternoon to all Courthouse offices receiving mail from the
Prosecutor's Office.

Legal Assistant

EXPARTE MOTION FOR AN ORDER TO REVOKE BOND AND ISSUE WARRANT - 2

734

.

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)
)

___________

Case No. CR 12-10131

EXPARTEORDERTOREVOKEBOND
AND ISSUE WARRANT
DOB:
SSN:

Based upon the State's Ex Parte Motion for an Order to Revoke Bond and Issue Warrant,
and for the reasons set forth therein,
IT IS HEREBY ORDERED that the defendant's Bond is revoked and a Warrant shall be
issued.
Dated t h i s ~ day of

M0..(lk.

/?
'
r7
~~~.,._.
G. Richard Bevan
District Judge

EX PARTE ORDER TO REVOKE BOND AND ISSUE WARRANT

735

CERTIFICATE OF SERVICE
I hereby certify that on the "7-\

day of

Mo,.,.-c.N\_

, 2013, I served a copy of

the foregoing EXPARTE ORDER TO REVOKE BOND AND ISSUE WARRANT thereof
to the following:

Peter Hatch
Deputy Prosecuting Attorney

[~

Court Folder

Greg Fuller
Attorney for Defendant

[v1

Court Folder

Twin Falls County Jail

[t.{

Court Folder

Magistrate Probation

[vf

Court Folder

s

A

ii A •

Deputy Clerk

~

oc:J.,,;d,.,ct;t

EX PARTE ORDER TO REVOKE BOND AND ISSUE WARRANT

-2-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)
DOB
SSN:

Case No. CR 12-10131

ARREST WARRANT

Extradite:
/VP L, ~ · /.
Bond Amount:
4',b, t,1)11 • ~
I

THIS WARRANT EXPIRES:
--~____,,:=:._=.
_ ____,;;;.~....;__o_ _ __,,,

_--?_"'_1r

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN OR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT IS CHARGED WITH THE FOLLOWING:

TWO COUNTS OF CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE,
Felonies, I.C. §§ 37-2732b(a)(4)(A), 37-2732B(c), 18-1701

FURTHERMORE, the Court finds probable cause that the defendant has violated the
terms of her court compliance in the above-captioned case.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant, BRYANN
KRISTINE LEMMONS, and deliver her into custody to be brought before this Court and dealt
with according to law.

IT IS SO ORDERED.

DATED:

tJ?-~ · /'fr

JUDGE:

737
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8Y-----,...-..---CLERK
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE ~ E OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DEPUTY
DISTRICT DIVISION
COURT MINUTES
~ 2bl\- \4~~
CR-2012-0010131
lC.:.
State of Idaho vs. Bryann Kristine Lemmons ( ~ NotPresent)

Hearing type: Motion to Re-Set Trial
Courtroom: 1
Hearing date: 3/25/2013
Time: 10:15 AM
.
Judge: G. Richard Bevan
Court reporter: Virginia Bailey
Minutes Cler~ Shelley Bartlett
Defense Attorney: Greg Fuller
Prosecutor: \J<-k:(r L.\c. +clt\

/~~r')

\o·.:sk,
'4,)C)r tJ cl

Cn,,Mr~A

DL

l~M<J. '1'4«--

O..\tO. ,l.c, ble,

Qx

c~ L1--:

c~v29,- \~ ~

q-. 00

¾\u,J
(i..W)

I

S\:cd:JP/ obj· t Ckc\,

~{)£-< ffi.OtrO)Q
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Fifth Judicial District
County of Twin Falls - State of Idaho
March 26, 2013 8:49 AM

By_ _
~-++--,--------:,,....,-

z:zL____

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)

STATE OF IDAHO,
Plaintiff.
vs.

)
)

CASE NO: CR-2012-0010131

)
Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83343
Defendant.

NOTICE OF HEARING

)
)

)
)
)
)
)

DOB:
DL:

--------------->
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Pretrial Conference Monday, May 20, 2013
Judge:
Honorable G. Richard Bevan

11 :00 AM

Jury Trial
Wednesday, May 29, 2013 09:00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday,
March 26, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed_ _

--

Mailed

Box_L

Mailed

Box

--

Grant Loebs

Hand Delivered

--

/

Dated: Tuesday, March 26, 2013
Kristina Glascock --Clerk oft District Court

By:
NOTICE OF HEARING
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WARRANT/ SUMMcls SERVED
Print or Type
DATE:

3

/z..c/{3

TIME:

DEFEND

SOCIAL SECURITY #

31 lf 7

..J.i~JJ..l.---

~'Mbecly .1 -c-rA

..___ °?>~J)"t'> E..

(-£:1.Jb
n
~Crl?aa.\

ARRESTING AGENCY:

OFFICER:

Y

.::~!!:,,l,_---1-(_.:::,_---!~~L!.!..L!!.:::3.€!::~----------bf;ll~i----

DOB:
ADDRESS

6f3

~

L0<:>~w

I 1c-,:'w

ORIGINATING AGENCY:

QJ:t

)!,_

fu (/<.,

L&W\+y

CHARGE:_...J..:;;:!..\.,!::::_;;,_____;!,L:!t-_~0.J=w--~t-----!=~~L=·,=~=----.--- Felonv-X Misd. _ _
IN CUSTODY (where) _ _
~---+-~,~---f:!-e...:::::...i..(:::,_~:?,._--l,..&..:::::-~~-~~t(_ _ _ _ _ _ _ __

~UG~::U.,_______

AMOUNTOFBOND$_----1.l~O~c)""'4-I

BONDED: YES_NO_

r

RELEASED (O.R.) OWN RECOGNIZANCE YES_No_
740

WHITE· Magistrate Court

'

YELLOW· Originating Agency

PINK-Jail
TWIN FAUS PRINTING

-......
;

..

'

I'·

'¥
I

~/-z.c /r7;,

c)°1?'1

•
1013 rlAR 22 flr1 10 33
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COUNTY SliEFllFF
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,

Case No. CR 12-10131

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Extradite:
/V'P
Bond Amount:

DOB:
SSN:

THIS WARRANT EXPIRES:
--~~~--~_O_ _ _ _ _,_-?_'d_/6

ARREST WARRANT

L,1?,,.'/.

4'1~., t,,)1,1 •

~

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN OR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT IS CHARGED WITH THE FOLLOWING:
TWO COUNTS OF CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE,
Felonies, J.C.§§ 37-2732b(a)(4)(A), 37-2732B(c), 18-1701

FURTHERMORE, the Court finds probable cause that the defendant has violated the
terms of her court compliance in the above-captioned case.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant, BRYANN
KRISTINE LEMMONS, and deliver her into custody to be brought before this Court and dealt
with according to law.
IT IS SO ORDERED.

DATED:

P?-~ · /-tr

JUDGE:

741

Twin Falls County Sheriffs Office
Inmate Screening Report
Inmate No. 119785
Race W

Name LEMMONS, BRYANN KRISTINE

·01STRICTCOURT
TWIN FALLS CD. IDAHO
FILED

Sex F

Booking No. 201624

DOB

Question:
Answer:

2013 MAR 26 AM 7: 57

Comments:

Address
Y
3147 N 3500 E KIMBERLY

CLERK

What is your age and last four of social security number
Y
3
Where are you employed
N
UNEMPLOYED
How many dependents are currently living with you (number and age)
N
What is your total net monthly income
N
What are your total assets (home, auto"s, personal property.checking, savings.funds etc.)
N
How much is your monthly home expense (rent.mortgage.insurance,)
N
How much are your monthly utilities (water.power.gas, telephone)
N
How much is your monthly auto expense (auto. gas, insurance, repair)
N
Do you pay Child Support? How much
N
What is your primary language
N
ENGLISH
How much disposable income is available to you

N

O

Are you requesting the use of a Public Defender to represent you
N
Do you understand that you could be required to reimburse Twin Falls County for the Public Defender service.
N
Under the penalty of perjury do you swear the answers on this statement are true and correct to the best of your knowledge
N

Officer ID
AGC/Jail System

Printed:

2437

Name FORSGREN, REX

03/25/201311:30:20

Date

03/25/201311:28
742
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•

,

. ·. ,itJ.JSlJUC'T ·-COURT

,,,.<l'WtNf'ALt.S·CO. IOAHO

Greg J. Fuller
Daniel S. Brown
FULL ER LAW OFFICES
Attorneys at Law
P. 0. BoxL
161 Main A venue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

,

i
,/.:,,·>
, ,·*"•I.I-,/:'.,.:\'.
M.

;}'

•h'

f'l·LEO

-'• •

201311AR 26 AM g: 56
BY ---- --~ CLERK

,__C?f__ _OEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIST

RICT OF THE

FALLS
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN

**** *
THE STATE OF IDAHO,
Plaintiff,

VS.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2012-0010131

NOTICE OF HEAR ING

**** *
, Twin Falls
TO: The Clerk of the above-entitled Court and to Grant Loebs
County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the
_

!O .' '2r)

a

__.[:' -=--~ '-=--- o' clock'4!":m.,

Bf"-

day of April, 2013, at

of said day or as soon thereafter as counsel can be heard,

City of Twin Falls, State of
at the Twin Falls County Courthouse, County of Twin Falls,

NOTICE OF HEARING - 1

743

...-

,.

•

•

Idaho, the above-named attorney for the Defendant will call up for disposition by the Court
his Motion to Dismiss.
Counsel requests oral argument at this hearing. Counsel hereby advises the Court,
opposing counsel and the parties of their intention to produce testimony and evidence at the
hearing, and further advises the Court, opposing counsel and the parties of their intention to
cross-examine any witnesses.
DATED This

2:5 day of March, 2013.

Attorneys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on t h ~ a y of March, 2013, I caused
a true and correct copy of the foregoing Notice ofHearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2

744

.-

•

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P. 0. BoxL
161 Main A venue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

DISTRICT COURT
/TWIN FALlS CO. IDAHO
rrLED

2013 MAR 26 AM 9: 56

av__
CLERK

--~---DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

lt>\g\

)
)
)
)
)
)
)
)
)

Case No. CR-2012-001<'31
MOTION FOR
BOND REDUCTION

*****
COMES NOW the defendant, by and through her attorney of record, Fuller Law
Offices, and hereby moves this Court for an Order to reduce the amount of bail fixed in
the above case, upon the grounds that the bail as heretofore fixed is excessive.

MOTION FOR BOND REDUCTION

1

745

• •-

•

•

r

This Motion is made and based upon the records, files, and pleadings filed in the
above-entitled matter. This Motion is also brought pursuant to the Eighth and Fourteenth
Amendments to the Constitution of the United States and Rule 46 of the Idaho Criminal
Rules.
DATED This

.2:5_ day of March, 2013.

B ~"""""'~ -=---cG- --~==--- ------D ANIELS. BROWN
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, hereby certify that on the2fi¾ay of March, 2013, a true and
correct copy of the foregoing Motion for Bond Reduction was mailed, United States mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

MOTION FOR BOND REDUCTION

2
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DISTRICT COURT
TWIN FALLS CO IOAHO
FILED.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIJtt:ffllRF'I PH -... 02

;:::~:=~~:.
~
pl/-

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAJ'.:L~

3/:::J

Date
Judge

r!IJ

Time

b,MM,VVL,

I 4d,,,,,_,
Deputy Clerk

G

!:

_

Sa<,""'~ 'I~ · ID13 I

~terpreter

State ofldaho
vs

13c11- G nn

Offense:

BY

c;•

.

Ctrm #

3

Attorney_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Attorney

-:;31. ~

C

D Failed to appear D Warrant issued D Forfeit previous bond D Bond _ _ __
D Complaint read
D Probation violation read D Defendant waived reading of probation violation
D Rights and penalties given D Rights form signed D Rights and penalties understood

I') J3.j

D Defendant waived counsel ~vate counsel
l/f.A./1A-D to hire
D Public defender appointed D Public defender denied D Public defender confirmed/continued
D Plead not guilty
D Plead guilty
D Court accepted plea

OPretrial._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Courttrial~-------------------

0 Jury trial._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Sentencin.~------------------0 Prelim~------------------0 Fugitive (identity) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Arraignment _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Hearing to be set
OPV-admit
OPV-deny

D Admit/Deny _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Evidentiary _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Disposition _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Status _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D AGENT'S WARRANT - To be replaced in 72 hours or defendant to be released
D Check in with public defender immediately upon release
D Check in with court compliance officer; Pay costs associated with court compliance D SCRAM unit authorized
D Court entered no contact order
D Border patrol hold
D To be transported to _ _ _ _ _ _ _ _ _ __

Conditions of bond/OR release/probation:

(;.'-3c>

747

J~.

w

'\

•

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2012-0010131

AMENDED
NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin Falls
County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 8th day of April, 2013, at 10:30
o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin Falls

County Courthouse, County of Twin Falls, City of Twin Falls, State of Idaho, the above-

NOTICE OF HEARING - 1

748

)

•

•

•

named attorney for the Defendant will call up for disposition by the Court her Motion for
Bond Reduction.
Counsel requests oral argument at this hearing. Counsel hereby advises the Court,
opposing counsel and the parties of their intention to produce testimony and evidence at the
hearing, and further advises the Court, opposing counsel and the parties of their intention to
cross-examine any witnesses.
DATED This

·-:>-,7 day of March, 2013.
.,,... -·

Attorneys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on th,!},_2f!:aay of March, 2013, I caused
a true and correct copy of the foregoing Notice of Hearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2
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•
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.

BRYANNKRIST INELEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 12-10131

STATE'S MOTION IN LIMINE

COMES NOW, Peter M. Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
pursuant to Idaho Rule of Evidence 801 (d)(2)(E), hereby moves the Court to issue an Order in

Limine regarding the admission of statements made by codefendant SARA BETH HAFFNER in
furtherance of their conspiracy to traffic in methamphetamine. The State requests the court issue
an order allowing the introduction such statements both in in the form of witness testimony and
audio recordings including but not limited to statements that occurred outside of the presence and
without the knowledge of the defendant.
STATE'S MOTION IN LIMINE -1

ZJ DRIGlf\JJiL
750

•

•

Idaho Rule of Evidence 80l(d)(2)(E), provides that a statement is not hearsay if it is a "a
statement by a co-conspirator of a party during the course and in furtherance of the conspiracy."

"In order to be admissible under 1.R.E. 80l(d)(2)(E), it is not necessary that the statements were
made in the presence of, or with the knowledge of, the other conspirators." State v. Hoffman,
123 Idaho 638,642, 851 P.2d 934,938 (1993). "Idaho law simply requires that there be some
evidence of conspiracy or promise of its production, before the court can admit evidence of
statements made in furtherance of the conspiracy under I.R.E. 801(d)(2)(E)." State v. Jones, 125
Idaho 477,485,873 P.2d 122, 130 (1994).
This exception is permitted even where conspiracy is not charged. "[O]nce there is some
evidence of a conspiracy or promise of its production, any statement made by a co-conspirator
during the course of and in furtherance of the conspiracy are admissible. "[I]t makes no
difference whether the declarant or any other partner in crime could actually be tried, convicted
and punished for the crime of conspiracy." Id at 486, 131 citing United States v. Gil, 604 F.2d
546, 549 (7th Cir.1979).
WHEREFORE, the State respectfully requests this honorable court issue an issue an
order allowing the introduction the statements of SARA BETH HAFFNER at trial pursuant to
I.R.E. 801(d)(2)(E).

DATED this .l$__ day of March 2013.

Peter M. Hatch
Deputy Prosecuting Attorney

STATE'S MOTION IN LIMINE -2

751

•

•

•

.

CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of March 2012, I served a true and copy of the
foregoing STATE'S MOTION IN LIMINE to the following by the method(s) indicated.
[]

Greg Fuller, Attorney for Defendant
)(court Folder
[ ] Facsimile
[ ]U.S. Mail

~\J

Marilouise
Felony Case Assistant

STATE'S MOTION IN LIMINE - 3
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OIS'l k\1;:, i

TWIN FALLS cu.,.,., ..,
FILED

20\3 MAR 29 PM 3~Ol
GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

BY---~

---1Yf--ci1)

__,,_,....

OE?UTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

To:

CR 11-14836 and
CR 12-10131

)
)

)
)
)
)
)
)
)
)

NOTIC E OF HEAR ING

y,
The above-named Defendant, BRYANN KRISTINE LEMMONS, and her Attorne
Greg Fuller

of
YOU ARE HEREBY NOTIFIED that on the 8th day of April, 2013, at the hour
ble G. Richard
10:30 a.m., or as soon thereafter as counsel can be heard, before the Honora

Bevan, at the Judicial Annex, Twin Falls, Idaho, the Court will call the above-named

case for a

hearing regarding the State's Motion in Limine.
DATED this _zf1_ day of March, 2013.

Deputy Prosecuting Attorney
NOTICE OF HEARIN G - I

753

•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

d9

day of March, 2013, I served a copy of the foregoing

NOTICE OF HEARING thereof into the mail slot for GREG FULLER located at the District

Court Services Office and for delivery on the regular delivery route made every morning and
afternoon to all Courthouse offices receiving mail from the Prosecutor's Office.

Marilouise Hoff
LegalAssi:

NOTICE OF HEARING - 2

754

Date: 4/8/2013

Fifth Judicial District Court - Twin Falls County

Time: 03:54 PM

•

Receipt

NO.

Page 1 of 1

•
$

Received of: A-1 Auto Sales

1309294

10.00

----

Ten and 00/100 Dollars
Case: CR-2012-0010131

Defendant: Lemmons, Bryann Kristine

Amount

Sheriff Fees

10.00

Total:

10.00

Payment Method: Cash
Amount Tendered:

Kristina Glascock , Clerk
10.00
By:

Clerk: DENTON
Duplicate

Deputy Clerk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES

State of Idaho

CR-2011-0014836 and CR-2012-Ull!l~t-=I-.._'
Bryann Kristine Lemrrio · Pres t
Notpresent )

vs.

Hearing type: Bond Reduction and o 10n m Limine
Hearing date: 4/8/2013
Time: 10:30 AM
Courtroom: 1
Ju~: G. Richard Bevan
Court reporter:[.5.-a..b.---n-·n-a..-~
Minutes Clerk: Shelley Bartlett
Prosecutor: ~tlctL ~+.en
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DISTRICT COURT
1WIN FALLS CO. IDAHO
F'ILEO

2013 APR /1 PH 3: 19

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT
av________
_

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF~ N FAf!:§lK ...

·---~..w."""'--DEPUTY
STATE OF IDAHO,

)
)
)
)

Plaintiff,

Case No. CR-2012-0010131

vs.

) ORDER REGARDING BOND
) AND SPECIAL CONDITIONS

Bryann Kristine Lemmons

)

)
Defendant.

)

_____________ )
THIS MATTER is before the court [

] on the court's own motion [ ...(on the

application of the Defendant. Pursuant to I.C.R. 46 and the court's discretion, it is
hereby ORDERED that the Defendant's bond:
[ ] remain as set
[ .,J-be reduced to

$_.._5_8_,_.t,_1)_19_'!!:e__

•

The Defendant is further ordered to comply with the following terms and
conditions of release pursuant to I.C.R. 46(d) should he/she bond out in the future:
[ X]

Defendant will make all court appearances as required.

[X]

Defendant will commit no further jailable law violations.

[X]

Defendant will maintain contact with his/her attorney and provide them
with a current address and telephone number.

[X]

Defendant will comply with all requirements of the Court Compliance
Program and remain current on all fees required for his/her participation.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 1

757

[

]

Defendant will submit, at his/her expense, to no less than two UA's each
week [

] through Twin Falls County's Court Compliance program

OR

] through another approved means.

[

[

]

Defendant will submit to daily Breathalyzer testing.

[

]

Defendant will be required to wear an ankle monitor.

[

]

Defendant will be employed at _ _ _ _ _ _ _ _ _ _ _ _ __

[

]

Defendant will reside at _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

[

]

Defendant will have a daily curfew at _ _ _ _ _ p.m.

[X]

[
[
[
[
[

Defendant agrees to return to Idaho at any time he/she is directed to by
the state of Idaho or the receiving state. Defendant knows that he/she
may have a constitutional right to insist that the state of Idaho extradite
him/her from the receiving state or any other state where he/she may be
found. This is commonly called the right to extradition. But defendant
also understands and acknowledges that he/she has agreed to return to
Idaho when ordered to do so either by the state of Idaho or the receiving
state. Therefore, the defendant agrees that he/she will not resist or fight
any effort by any state to return him/her to Idaho and AGREES TO
WAIVE ANY RIGHT HE/SHE MAY HAVE TO EXTRADITION.
DEFENDANT WAIVES THIS FREELY, VOLUNTARILY AND
INTELLIGENTLY.

]
]
]
]
]

[ l
[ l
[
[
[

]
]
]

[

]

[

]

Defendant is required to sign up with the Court Compliance Program
within one (1) hour of release from custody. The Court Compliance
Office is located at 245 3rd Ave. N., Twin Falls, Idaho.
Defendant is required to check in with Probation and Parole within
one (1) hour of release.

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 2

758

A violation of any terms of this order, as established by affidavit, will
be sufficient, on its face, for the court to revoke this order and reinstate
bond at a higher amount without a hearing.

IT IS SO ORDERED
DATED This

_g_

day

. RICHARD BEVAN
District Judge

NOTICE

Any failure to comply with this order or with the requirements of the Court
Compliance Program may result in the revocation of any order of release (whether or
not such release was secured by bond, cash or other collateral or upon the Defendant's
own recognizance) and the issuance, without notice, of a bench warrant for Defendant's
immediate arrest. By acknowledging his or her receipt of this order, Defendant
specifically accepts this condition of release and waives all right to: his or her 1) notice
of violating the conditions of release on bail, and 2) any bail revocation hearing.
BY SIGNING BELOW I HEREBY ACKNOWLEDGE AND AGREE TO BE BOUND BY
ALL TERMS OF THE COURT'S ORDER AND ANY TERMS SPECIFIED BY THE
COURT COMPLIANCE PROGRAM.

Accepted:

ORDER REGARDING BOND AND SPECIAL CONDITIONS - 3
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•

,.
•

•
CERTIFICATE OF SERVICE

I hereby certify that on the

\0

day of April 2013, I caused to be served a

true and correct copy of the foregoing, by the method indicated below, and addressed
to the following:

Grant Loebs
P.O. Box 126
Twin Falls ID 83303-0126

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
Court Folder

(0

Greg J Fuller
PO Box L
Twin Falls ID 83303

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
Court Folder

(iX

( ) U.S. Mail
( ) Hand Delivered
( ) Faxed
( ~ Court Folder

Court Compliance Officer
P.O. Box 126
Twin Falls, Idaho 83303-0126

(
(
(
(

)
)
)
)

U.S. Mail
Hand Delivered
Faxed
Court Folder

<=-~-~fil:b
Clerk

0
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Twin Falls County
•
Court Comi- _,mce Program Agreement m Lieu of_ _arceration
Name:

~YCM.A"'

Address3t~ U·

~>Ntf\N.M.$

-:2500£;'
V

•

,.e,.

Case:

~ 1-:r.D

"9;3,;?'

C£.,tl-

NB?)b i

Phone:(:Jdo)4Jo -

DOB:

~\d--

10.,1~ bunRICT

d.e,<oo

½/i~i3
7 /e

Date:

2QJ3t,;:,,~

1

cour l

'w1,,
r· LI s c r<
. ,n /~·1t.Eo0. IDAHo
.ii

ii

10

.

PM?·??

THIS AGREEMENT IS BEING UTILIZED BY ORDER OF THE BELOW SIGNED MAGISTRATE/DISTRICT JitDGE't1t>R
THE RELEASE OF THE ABOVE NAMED ADULT.
8 'y'

A.

-----.,,~--

·---

1, THE ABOVE NAMED ADULT WILL ABIDE BY ALL OF THE RULES AND REGULATIONS ~{F#fiJS
AGREEMENT AS LISTED BELOW, AS WELL AS ALL CITY, COUNTY, STATE AND FEDERA~!3-AWS.
.

---~Ujdj;:::'.'_Q£p .

114.
@1__2.

oo.

BQ_4.

{1Qs.
{1!_6.

PiJ.

!}/!_s.
f!J;.

/J.lio.

House Arrest-Electronic Monitoring. No privileges, I agree to remain at my residence at all times, except for specific times
approved by the Court Compliance Probation Officer to fulfill my school, employment, and other required conditions of my
release to the community.
Do not consume and/or have in your possession alcoholic beverages and/or illegal controlled substances or be where they are
present. I shall not use or possess any prescription medication unless lawfully prescribed by a licensed physician. Further I shall
not use or possess any synthetic drug/cannabinoid substance or any synthetic mood/mind altering legal or illegal substance. I
will submit to alcohol/drug testing as required by the Court and/or Court Compliance Probation Officer.
Curfew shall be _k_r.m. weekdays and _b__p.m. weekends. Uhbe~S.
To report to the Magistrate Probation

Office as directed -

...\...i1:>

~

/

~

-t,~

ev-..

To appear at all court hearings when advised to do so, and maintain contact with my attorney.
To be employed full-time or actively seeking full-time employment.
To notify the Court Compliance Probation Officer immediately of any change of address, telephone, or employment.
Pay all costs and fees associated with the Court Compliance Program.
Community Checks: I agree and consent to comply with all address verification checks at any time, any place or any location.
I also agree and consent to allow verification of my compliance with all court orders.
All requests to leave the state of Idaho shall be approved by the court in writing and submitted to the Court Compliance
Probation Officer prior to leaving the state.

~11. No Contact with the following persons:

{&i2.

UI r

RULES AND REGULATIONS: "INITIALS" INDICATES APPLICABLE TO DEFENDANT.

Fees ordered by Court:

&¥-

/Jifla1,.)y\

_Electronic Monitoring
_Modified House Arrest
~Drug Testing

Da,6°a

c~

,Al C.·6/.Ao (

l,)Sg:!i-:S,

$10 per day

TII5$15pereachdaylab test
$7 each field test
each breathalyzer test

I THE ABOVE NAMED DEFENDANT, SHOW BY MY SIGNATURE BELOW THAT I HAVE READ AND UNDERSTAND THIS
AGREEMENT, AND PROMISE TO ABIDE BY THIS AGREEMENT. I THE ABOVE NAMED DEFENDANT UNDERSTAND
THAT IF I VIOLATE ANY PORTION OF THIS AGREEMENT IT MAY BE REVOKED AND I MAY BE SUBJECT TO ISSUANCE,
WITHOUT NOTICE, OF A BENCH WARRANT, AND I MAY BE DETAINED UNTIL FURTHER PROCEEDINGS CAN BE
ESTABLISHED.

T/MAGISTRATE JUDGE SIGNATURE
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White - Court Copy • Yellow - File copy • Pink - Defendant Copy

•

•

Fifth Judicial District
County of Twin Falls - State of Idaho
April 10, 2013 3:36 PM
By_ _ _ _ _ _ _ __
Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff.
vs.
Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83343
Defendant.

CASE NO: CR-2012-0010131
NOTICE OF HEARING

)

)
)

DOB:
DL:

__

________ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Status Wednesday, May 01, 2013 09:30 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Wednesday,
April 10, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman
and Wood.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed_ _

Hand Delivered· - -

Mailed_ _

Boxd

Mailed- -

Box_L'

Grant Loebs

Dated: Wednesday. April 10, 2013
Kristina Glascock --Clerk of the District Court

By:

<;:.,_'3fa, JJ s
Deputy Clerk

NOTICE OF HEARING

1
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DJSTRfCT COURT
County~;!_udk;lalDlstfct

·-Pal&-Sfateo,ldaho

MAY - 1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC'ii,OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TININ F°AtLS ~

CASE# CR-2012-0010131
DATE 5/1/2013
TIME 09:30 AM
\O··'h?
CD

JUDGE
BEVAN
$.BARTLETT
CLERK
REPORTER VIRGINIA BAILEY
COURTROOM - - - ~ 1_ _ __

\'\, 'J<.?~
l013 \

a.;,:

STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Dr:.ig-(Gonspiracy) Trafficking in Methamphetamine or Amphetamine
Trafficking in Metl1amphetamine or Amphetamine

[ ] ARRAIGNMENT

APPEARANCES:
['4'De·fenda,,t
['-{Def. Counsel

[ X] SfATUS

P~~
·

.

[ ] ENTRY OF PLEA

c,

[ ] BOND

2- Drug-{Conspiracy)

[ ] CHANGE OF PLEA

t\-p.:bc.,b

[~Prosecutor
~(;bu[ ] Other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDli~•GS ANi) ADVISEMENT OF RIGHTS:
[
[
[
[

] Defendant is informed of the charges against him/her and all legal rights including the right to representation
] Defendant is advised of the effect of a guilty plea and the maximum penalties
] Defendant ii-,dicated that he/she understands rights and penalties
[ ] Name verified
[ ] Public Defender is confirmed/appointed
] Waived reading of the "Information"

[ ] ENTRY CF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ _ __
- - · - # o f days for trial
Pre-Trial _ _ _ _ _ _ _
Jury Trial _ _ _ _ _ _ _ _ __
Discc,·,1a1·y (;,.-(via' _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY O'F GUiLTY PLEA: [ ] De\'endant duly sworn in and questioned by the Court
Charge Amenoed to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ JEnters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sente,1cing Date _ _ _ _ _ _ _ _ _ _ __
[ j Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Other Eval _ _ _ _ __
[ ] Updated PSR
[ J Psycl1osexual Eval [ ] Domestic Violence Eval
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
13ONLJ HEARINC;:
[ J Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set · [ ] Bond re-set to _ _ _ _ _ _ _ _ __
Conditions c,f Re1ease: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ~ Rsside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] _ _ Random UAs per week

c,.o~l, f_,.,,y •a --1.U~-t:\..L. l{'t~l ,.{ lfY.,t/\/VCA • :l:.::. - ..S-ti\,L \f~/\.S
~.±rt()L ec,,,1~ or
-----··----------------------------------------Other:_IV\__
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DIS I RICT COURT
Fifth Judie/al D'otrlct

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT O~~~TWinFer1s s;i14~~r,c101io
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS MAY 2 0 2013 '];-"~~
0

~=
CASE# CR-2012-00101~
DATE 5/20/2013.
TIME - 11:00 AM
CD
i\·-Sla

JUDGE
BEVAN
CLERK
$.BARTLETT
REPORTER VIRGINIA BAILEY
COURTROOM
1

Bs~:

STATE OF IDAHO,

vs.

BRYANN KRISTINE LEMMONS

[ ] DEFENDANT IN CUSTODY

CHARGES:
1- Drug-(Conspiracy) Trafficking in Methamphetamine or Amphetamine
2- Drug-(Conspiracy) Trafficking in Methamphetamine or Amphetamine
[ ] ARRAIGNMENT

[ ] STATUS

[ ] ENTRY OF PLEA

[

JBOND

[ X] PRETRIAL CONFERENCE

APPEARANCES:~:~
Defendant _ ....
~..L..>........:a~-=----=----- [0Prosecutor ___~i-.==~-l.1z\.a±cl.l.loC::::=..:1o(~r\...-----['-fDef. Counsel
~
fu.ud" [ I Other _ _ _ _ _ _ _ _ _ _ _ __

['1

Gre.9

PROCEEDINGS AND ADVISEMENT OF RIGHTS:

[ I Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ I Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ I Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ I Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ I Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ JPlea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ I Presentence Report ordered
[ I 19-2524 Substance Abuse Eval
[ J19-2524 Mental Health Eval
[ ] Updated PSR
[ I Psychosexual Eval [ J Domestic Violence Eval
[ J Other Eval _ _ _ __
[ ] Drug Court recommended
Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[ ] Counsel addressed the Court
[ ] Released on own recognizance [ ] Bond remains as set
[ ] Bond re-set to - - - - - ~ ~ ~ - - Conditions of Release: [ ] Court Compliance
[ ] Curfew o f _ _ _ _
[ ] Remain on Probation
[ ] Reside a t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[ ] __ Random UAs per week

Other:

k\t..iM O-c' I(\

lv\ di\t:ln 1b.fAl'.S
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DISTRICT COURT
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff,

vs.
BRYANN LEMMONS,
Defendant.

)
)
)
)
)
)
)

PRETRIAL CONFERENCE
MEMORANDUM PURSUANT TO

)

I.C.R.18

Case No. CR-2011-14836
CR-2012-10131

)

__________ )

These two consolidated cases came before the court for final pretrial conference on
Monday, May 20, 2013. The State was represented by Peter Hatch; the Defendant was present
and was represented by Greg Fuller.
Based upon the conference, the following matters were discussed and are hereby
ORDERED by the court. The following constitutes the court's pretrial memorandum of items
agreed upon and ordered pursuant to Rule 18 of the Idaho Criminal Rules.

PRETRIAL CONFERENCE MEMORANDUM

1
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•
I.

JURY TRIAL. Jury trial in this case will commence on Wednesday, May 29,

2013 at 8:30 a.m. The court has reserved two (2) days for trial. The trial will run from 8:30

a.m. to noon, and from 1:30 p.m. to 4:45 p.m. each day. The final day schedule may be adjusted
depending upon the status of the case. This case will be tried in Courtroom #2, with the
Honorable Randy J. Stoker presiding.

2.

ADDITIONAL JUROR. One additional juror may be selected for this trial. The

additional juror will be chosen by lot at the conclusion of the parties' closing arguments, using
the jury wheel. The jury will be comprised of twelve (12) persons, with the additional juror not
taking part in deliberations.

3.

JURY SELECTION AND VOIR DIRE: The struck jury selection method will

be utilized pursuant to I.C.R. 24(e), with the final thirteen jurors being seated in the order they
are seated in the panel as a whole prior to the exercise of any peremptory challenges. All jurors
will be numbered and seated in the gallery, with counsel and the defendant seated on the
"opposite" side of counsel table facing the gallery. Counsel will be allowed to stand and move
about their side of the table if necessary to see prospective jurors. A list of the names and
selected information concerning prospective jurors can be obtained from Jerry Woolley, Twin
Falls County Jury Commissioner, P.O. Box 126, Twin Falls, Idaho 83303 (phone: 208-7364136) approximately one week before trial. The Court will conduct brief initial voir dire
examination designed to confirm that all summoned jurors are qualified to serve, and cannot be
disqualified for obvious bias. Thereafter, the Plaintiff will voir dire the entire jury panel,
followed by the Defendant. Challenges for cause may be made at any time while examining a
prospective juror, but in no event later than the conclusion of questioning of the challenged juror.
Unless otherwise ordered, the parties will not be subject to any fixed or arbitrary time limit for

PRETRIAL CONFERENCE MEMORANDUM
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voir dire, provided, however, that the Court may, in its discretion, limit or terminate voir dire
which is excessive, repetitious, unreasonable, or argumentative.
4.

PEREMPTORY CHALLENGES. Pursuant to I.C.R. 24(c), each side will have

ten (10) peremptory challenges, plus one additional challenge if an alternate juror is chosen, for a
total of eleven (11 ).
5.

ASSIGNMENT OF JUROR NUMBERS. Pursuant to the parties' agreement

and this court's order, juror numbers will be assigned at random, through the use of the
computerized jury wheel before trial. The jury commissioner will provide the juror list to
counsel in advance of the trial.

6.

JUROR NOTEBOOKS. The court will utilize juror notebooks pursuant to

I.C.R. 24.1. The notebooks will contain the instructions of the court. The notebooks will also
contain blank paper for juror notes.
7.

JUROR QUESTIONS. Given the limited time scheduled for the trial of this

case, the court will not allow the jury to pose questions in this matter.
8.

EXHIBITS AND EXHIBIT LISTS. When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party's exhibits has been propounded, not less

than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit
list in the form attached to this order (Exh. 1 attached) together with one complete, duplicate
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to

PRETRIAL CONFERENCE MEMORANDUM
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counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. The Plaintiff shall identify exhibits
beginning with number "l," and the Defendant shall utilize exhibits beginning with letter "A."
9.

JURY INSTRUCTIONS: Jury instructions and verdict forms requested by a

party shall be prepared in conformity with I.C.R. 30(b), and shall be filed with the Clerk (with
copies to Chambers) at least five (5) days before trial. Counsel shall also file the proposed jury
instructions on computer disc for easy access by the court. Instructions may be filed
electronically if counsel desire; the court is able to use instructions in the format of JI-Plus if
counsel have the program available. Requested instructions not timely submitted may not be
included in the court's preliminary or final charge. Parties may submit additional or
supplemental instructions to address unforeseen issues or disputes arising during trial. To the
extent possible, proposed instructions and verdict forms shall be printed in 12-point, "Times
New Roman" typeface like that contained in this order. The Court has prepared "stock"
instructions, copies of which can be obtained upon request. The parties may, but are not required
to submit additional stock instructions.

IT IS SO ORDERED.
Dated this

?.tJ

day of May, 2013 .

. RICHARD BEVAN
District Judge

PRETRIAL CONFERENCE MEMORANDUM
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CERTIFICATE OF SERVICE
I hereby certify that on the ~day of

f'A. ~

, 2013, I caused to be

served a true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Peter Hatch
Deputy
Twin Falls County Prosecutor

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( vj Court Folder

Dan Brown
Fuller Law Offices
P.O. BoxL
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
(0 Court Folder

Jerry Woolley
Jury Commissioner
Twin Falls County

(0 Hand delivered

PRETRIAL CONFERENCE MEMORANDUM

( ) U.S. Mail
( ) Faxed
( ) Court Folder
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EXHIBIT LIST
DISTRICT JUDGE
_______,
__, DEPUTY CLERK
__, COURT REPORTER

CASE NO. - - - - - - - - -

_____
_____

CASE:___________

NO

DATE:
VS.

DESCRIPTION
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DATE

6

ID

OFFD
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ADMIT
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.

"

Greg J. Fuller

•

1'1

•

· ·Ors.r~1

lWIR

·

FA[LS"E8urJAun
FILED·•
'l-1'

.Daniel S. Brown
FULLER LAW OFFICES

..ZIJl3 HAY 22 PH 3: It I

Attorney at Law
P.O.BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

BY_ _ _--::-~CLERK , ·

------DEPUTV

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,

vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)

)
)
)
)
)

Case No. CR-2011-14836 and
CR-20la.-1013 l
DEFENDANT'S
WITNESS AND
EXHIBIT LIST

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Witness and Exhibit List:
Brad Christopherson
208-539-3000
James Lynn Edwards
208-420-9123
208-735-2300

DEFENDANT'S WITNESS AND EXHIBIT LIST - 1
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•

Tim Roholt
208-404-0139

•

Dana Peterson
Detective J erod Sweesy
Detective Tyler Barrett
Detective Sean Walker
Detective S. Ward
Detective C. Katona
Idaho State Police
218 W. Yakima
Jerome, ID 83338
Morgan Case
Twin Falls County Sheriffs Office
Twin Falls, ID 83301
Matthew Gonzalez
RonFustos
Twin Falls Police Department
356 3rd Avenue East
Twin Falls, ID 83301
CI#86
Sara Haffner
c/o Idaho Department of Correction
Heather Campbell, Forensic Scientist, II
Idaho State Police Forensic Services
700 South Stratford, Suite 125
Meridian, ID 83642
Bryann Lemmons
c/o Fuller Law Offices
P. 0. BoxL
Twin Falls, ID 83303
208-734-1602
Defendant intends to utilize as exhibits in this matter any and all documents
and/or other items produced in discovery in this matter as well as those exhibits listed in
DEFENDANT'S WITNESS AND EXHIBIT LIST - 2

772

.

•

•

the State's Exhibit List, as well as a copy of the transcript of the Preliminary Hearing
conducted March 30, 2012.
Defendant reserves the right to supplement the above and foregoing witness and
exhibit list and further reserves the right to call any and all witnesses provided in
discovery in this matter as well as use any and all evidence provided in discovery in this
matter and/or utilized by the State.
DATED This

J...'l. day of May, 2013.
FULLER LAW OFFICES

DANIELS. BROWN
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on ~ a y of May, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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DISTRICT COURT

Plfth Judicial District

County of '!Win Falla. State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

MAY 28 2013

---~Mr--------::Cle=rk

Judge: Randy J. Stoker

Courtroom # 2..

Deputy Clerk

Clerk: Qorothy McM,1llenttn:pL<~~~
Reporter. SabriAa Vasq~~ ~ ~
THE STATE OF IDAHO,
Plaintiff.
Vs

~~.
Defendant.

)
)
)
)
)
)
)
)

Court Minutes

Case No. CR

DATE::5~/;-3 TIME:

State: ~~

Other:

Defense:~~

Defendant (

Cust~dy Status ( . )
Hearing:

_

11-ll/<8'3~) /;)-/IJ/3/

'/2fD

~~

!.,_ · '

~ re,~

Name verified ( ) Public Defender Appointed/Confirmed ( ) Rights given ( )
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DISTRICT COURT

CoFJfth Judicial District
unty of 1\Vln Falla• State of Idaho

MAY 29 2013 11 SZ>Awt

~)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)

Plaintiff,

)
)

CASE NO. CR 2011-14836
CR 2012-10131

)
)

V.

BRYANN KRISTINE LEMMONS,

___Defendant.
___ ___ _

)
)
)
)
)

PRELIMINARY JURY
INSTRUCTIONS

MEMBERS OF THE JURY: I will now give you the Preliminary Instructions in this
case. Individual copies of these Preliminary Instructions are being provided to each of
you. These copies are yours to use, and you may highlight or make notes upon them as
you wish. However, I do need these returned to the court at the end of the trial. Once
the evidence is fully presented, I will give you the Final Instructions in this case. Those
Final Instructions, together, with these Preliminary Jury Instructions will control your
deliberations.

G,

/z 1
~kl

(/,I.-,,,.,.____-<

i ),

776

~

Deputy Srertr

•

•
INSTRUCTION NO. 1

Now that you have been sworn as jurors to try this case, I want to go over with
you what will be happening. I will describe how the trial will be conducted and what we
will be doing. At the end of the trial, I will' give you more detailed guidance on how you
are to reach your decision.
Because the State has the burden of proof, it goes first. After the State's opening
statement, the Defense may make an opening statement, or may wait until the State
has presented its case.
The State will offer evidence that it says will support the charge(s) against the
Defendant. The Defense may then present evidence, but is not required to do so. If the
Defense does present evidence, the State may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the
law. After you have heard the instructions; the State and the Defense will each be given
time for closing arguments. In their closing arguments, they will summarize the evidence
to help you understand how it relates to the law. Just as the opening statements are not
evidence, neither are the closing arguments. After the closing arguments, you will leave
the courtroom together to make your decision. During your deliberations, you will have
with you my instructions, the exhibits admitted into evidence and any notes taken by you
in court.
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INSTRUCTION NO. 2

Your duties are to determine the facts, to apply the law set forth in my
instructions to those facts, and in this way to decide the case. In so doing, you must
follow my instructions regardless of your own opinion of what the law is or should be, or
what either side may state the law to be. You must consider them as a whole, not
picking out one and disregarding others. The order in which the instructions are given
has no significance as to their relative importance. The law requires that your decision
be made solely upon the evidence before you. Neither sympathy nor prejudice should
influence you in your deliberations. Faithful performance by you of these duties is vital to
the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and
received, and any stipulated or admitted facts. The production of evidence in court is
governed by rules of law. At times during the trial, an objection may be made to a
question asked a witness, or to a witness' answer, or to an exhibit. This simply means
that I am being asked to decide a particular rule of law. Arguments on the admissibility
of evidence are designed to aid the Court and are not to be considered by you nor affect
your deliberations. If I sustain an objection to a question or to an exhibit, the witness
may not answer the question or the exhibit may not be considered. Do not attempt to
guess what. the answer might have been or what the exhibit might have shown.
Similarly, if I tell you not to consider a particular statement or exhibit you should put it
out of your mind, and not refer to it or rely on it in your later deliberations.
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During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I will
excuse you from the courtroom so that you can be comfortable while we work out any
problems. You are not to speculate about any such discussions. They are necessary
from time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring
with you to this courtroom all of the experience and background of your lives. In your
everyday affairs you determine for yourselves whom you believe, what you believe, and
how much weight you attach to what you are told. The same considerations that you
use in your everyday dealings in making these decisions are the considerations which
you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your role is to think about the
testimony of each witness you heard and decide how much you believe of what the
witness had to say.
A witness who has special knowledge in a particular matter may give an opinion
on that matter. In determining the weight to be given such opinion, you should consider
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the qualifications and credibility of the witness and the reasons given for the opinion.
You are not bound by such opinion. Give it the weight, if any, to which you deem it
entitled.
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INSTRUCTION NO. 3

If during the trial I may say or do anything which suggests to you that I am
inclined to favor the claims or position of any party, you will not permit yourself to be
influenced by any such suggestion. I will not express nor intend to express, nor will I
intend to intimate, any opinion as to which witnesses are or are not worthy of belief;
what facts are or are not established; or what inferences should be drawn from the
evidence. If any expression of mine seems to indicate an opinion relating to any of these
matters, I instruct you to disregard it.
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INSTRUCTION NO. 4

Under our law and system of justice, the defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendanfis never required to prove [his] [her] innocence,
nor does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on reason
and common sense. It may arise from a careful and impartial consideration of all the
evidence, or from lack of evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find the defendant not guilty.
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INSTRUCTION NO. 5

Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the Defendant guilty, it will be my duty
to determine the appropriate penalty or punishment.
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INSTRUCTION NO. 6

If you wish, you may take notes to help you remember what witnesses said. If
you do take notes, please keep them to yourself until you and your fellow jurors go to
the jury room to decide the case. You should not let note-taking distract you so that you
do not hear other answers by witnesses. When you leave at night, please leave your
notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said
and not be overly influenced by the notes of other jurors. In addition, you cannot assign
to one person the duty of taking notes for all of you.
If you wish to take notes, and you have not yet been provided with a notebook
and pencil, please advise the bailiff.
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INSTRUCTION NO. 7

It is important that as jurors and officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
Do not discuss this case during the trial with anyone, including any of the
attorneys, parties, witnesses, your friends, or members of your family. "No discussion"
also means no emailing, text messaging, tweeting, blogging, posting to electronic
bulletin boards, and any other form of communication, electronic or otherwise.
Do not discuss this case with other jurors until you begin your deliberations at the
end of the trial. Do not attempt to decide the case until you begin your deliberations.
I will give you some form of this instruction every time we take a break. I do that
not to insult you or because I don't think you are paying attention, but because
experience has shown this is one of the hardest instructions for jurors to follow. I know
of no other situation in our culture where we ask strangers to sit together watching and
listening to something, then go into a little room together and not talk about the one
thing they have in common: what they just watched together.
There are at least two reasons for this rule. The first is to help you keep an open
mind. When you talk about things, you start to make decisions about them and it is
extremely important that you not make any decisions about this case until you have
heard all the evidence and all the rules for making your decisions, and you won't have
that until the very end of the trial. The second reason for the rule is that we want all of
you working together on this decision when you deliberate. If you have conversations in
groups of two or three during the trial, you won't remember to repeat all of your thoughts
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and observations for the rest of your fellow jurors when you deliberate at the end of the
trial.
Ignore any attempted improper communication. If any person tries to talk to you
about this case, tell that person that you cannot discuss the case because you are a
juror. If that person persists, simply walk away and report the incident to the bailiff.
Do not make any independent personal investigations into any facts or locations
connected with this case. Do not look up any information from any source, including the
Internet. Do not communicate any private or special knowledge about any of the facts
of this case to your fellow jurors. Do not read or listen to any news reports about this
case or about anyone involved in this case, whether those reports are in newspapers or
the Internet, or on radio or television.
In our daily lives we may be used to looking for information on-line and to
"Google" something as a matter of routine. Also, in a trial it can be very tempting for
jurors to do their own research to make sure they are making the correct decision. You
must resist that temptation for our system of justice to work as it should. I specifically
instruct that you must decide the case only on the evidence received here in court. If
you communicate with anyone about the case or do outside research during the trial it
could cause us to have to start the trial over with new jurors and you could be held in
contempt of court.
While you are actually deliberating in the jury room, the bailiff will confiscate all
cell phones and other means of electronic communications. Should you need to
communicate with me or anyone else during the deliberations, please notify the bailiff.
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INSTRUCTION NO. 8

It is highly probable that during the course of this trial, it will be necessary for me
to excuse you and ask that you wait in the jury room while counsel for the parties and I
discuss and try to resolve disputes over the admissibility of evidence, the propriety of
proposed jury instructions, or other important legal issues that may affect the trial. On
occasion, I may declare an early recess, or have you come in later than normal in order
not to keep you waiting while we do this.
Let me assure you that while you are waiting, we are working. Let me also assure
you that both the attorneys and I know that your time is valuable, and understand that
delays which keep you waiting can be frustrating. Both they and I will do everything
reasonably possible to expedite the presentation of evidence so that you can complete
your duties and return to your normal lives as soon as possible. I know that you
understand that these proceedings are extremely important to the parties, and your
patience will help ensure that the final outcome is just and legally correct.
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IN THE DISTRI CT COURT OF THE FIFTH JUDICI AL DISTRI CT OF THE
STATE OF IDAHO , IN AND FOR THE COUNT Y OF TWIN FALLS

*****
THE STATE OF IDAHO ,
Plaintiff,
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Defendant.

)
)
)
)
)
)
)
)
)
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COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Supplem ental Jury Instruction.
DATED This

30 day of May, 2013.

Attorne y for Defenda nt
DEFEN DANT'S SUPPLE MENTA L JURY INSTRU CTION - 1
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INSTRUCTION NO. - - -

You have heard testimony that _ , a witness, has received compensation from
the government in connection with this case. You should examine _'s testimony with
greater caution than that of ordinary witnesses. In evaluating that testimony, you should
consider the extent to which it may have been influenced by the receipt of compensation
from the government.

DEFENDANT'S SUPPLEMENTAL JURY INSTRUCTION - 2
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CERTIFICATE OF HAND-DELIVERY

I, the undersigned, do hereby certify that on the ~ a y of May, 2013, a true and
correct copy of the foregoing was hand-delivered to the following:
Peter Hatch
Twin Falls County Deputy Prosecutor
Twin Falls County Courthouse
Twin Falls, ID 83301

DEFENDANT'S SUPPLEMENTAL JURY INSTRUCTION - 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)

Plaintiff,

)
)

CASE NO. CR 2011-14836
CR 2012-10131

)
)
)

V.

BRYANN KRISTINE LEMMONS,

Defendant.

--------------

!

FINAL JURY INSTRUCTIONS

9

MEMBERS OF THE JURY: I will now give you the final jury instructions in this
case. These Final Jury Instructions, along with the Preliminary Jury Instructions which
were given to you earlier in the trial, will control your deliberations. After I have given
you these instructions, counsel for the parties will deliver their closing arguments.
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INSTRUCTION NO. 9

You have now heard all the evidence in the case. My duty is to instruct you as to
the law.
You must follow all the rules as I explain them to you. You may not follow some
and ignore others. Even if you disagree or don't understand the reasons for some of the
rules, you are bound to follow them. If anyone states a rule of law different from any I
tell you, it is my instruction that you must follow.
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INSTRUCTION NO. 10

The original instructions and the exhibits will be with you in the jury room. They
are part of the official court record. For this reason please do not alter them or mark on
them in any way.
You have each received a duplicate copy of these instructions and the verdict
form. You are free to highlight or write on your copies of the instructions.
The instructions are numbered for convenience in referring to specific
instructions. There may or may not be a gap in the numbering of the instructions. If
there is, you should not concern yourselves about such gap.
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INSTRUCTION NO. 11

As members of the jury it is your duty to decide what the facts are and to apply
those facts to the law that I have given you. You are to decide the facts from all the
evidence presented in the case.
The evidence you are to consider consists of:
1.

sworn testimony of witnesses;

2.

exhibits which have been admitted into evidence; and

3.

any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

arguments and statements by lawyers. The lawyers
are not witnesses. What they say in their opening
statements, closing arguments and at other times is
included to help you interpret the evidence, but is not
evidence. If the facts as you remember them differ
from the way the lawyers have stated them, follow
your memory;

2.

testimony that has been excluded or stricken, or
which you have been instructed to disregard;

3.

anything you may have seen or heard when the court
was not in session. ,
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INSTRUCTION NO. 12

In deciding the facts in this case, you may have to decide which testimony to
believe and which testimony not to believe. You may believe everything a witness says,
or part of it, or none of it.
In considering the testimony of any witness, you may take into account:
1.

the opportunity and ability of the witness to see or hear or
know the things testified to;

2.

the witness's memory;

3.

the witness's manner while testifying;

4.

the witness's interest in the outcome of the case and any bias
or prejudice;

5.

whether other evidence contradicted the witness's testimony;

6.

the reasonableness of the witness's testimony in light of all
the evidence; and

7.

any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily
depend on the number of witnesses who testify.
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INSTRUCTION NO. 13

The instructions on reasonable doubt and the burden of proof to be carried by
the State of Idaho do not require the State to prove every fact and every circumstance
put in evidence beyond a reasonable doubt. The burden of proof extends only to the
material elements of the offense. These material elements are set forth in the following
instructions : 13A, 138, 13D and 13E
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INSTRUCTION NO. 13A

In order for the defendant to be guilty of Count I: Delivery of Methamphetamine,
the State must prove:
1.

On or about October 25, 2011,

2.

in the state of Idaho,

3.

the defendant Bryann Kristine Lemmons delivered and/or aided and
abetted another who delivered methamphetamine,

4.

the defendant either knew it was Methamphetamine or believed it was a
controlled substance.

The term "aided and abetted" means that the defendant did intentionally aid,
abet, assist, facilitate, promote, encourage, or help another perform the accused act.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO. 138

In order for the defendant to be guilty of Count 2: Delivery of Methamphetamine,
the State must prove:
1.

On or about December 6, 2011,

2.

in the state of Idaho,

3.

the defendant Bryann Kristine Lemmons delivered and/or aided and
abetted another who delivered methamphetamine,

4.

the defendant either knew it was Methamphetamine or believed it was a
controlled substance.

The term "aided and abetted" means that the defendant did intentionally aid,
abet, assist, facilitate, promote, encourage, or help another perform the accused act.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

798

•

•
INSTRUCTION NO. 13C

On each count of delivery in this case, you will also be asked to determine
whether or not the person who sold or delivered Methamphetamine represented that the
amount was 28 grams or greater. The verdict form will direct you in answering this
question.
The weight of the controlled substance as represented by the person selling or
delivering it is determinative if the weight as represented is greater than the actual
weight of the controlled substance
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INSTRUCTION NO. 13D

In order for the defendant to be guilty of Count 3: Conspiracy, the state must prove
each of the following:
1.

On or about October 25, 2011;

2.

in the state of Idaho;

3.

the defendant Bryann Kristine Lemmons, and Sara Beth Haffner, and/or others,
Agreed;

4. to commit the crime of Trafficking in Methamphetamine;
5.

the defenda nt intended that the crime would be committed;

6.

one of the parties to the agreement performed at least one of the following acts:
OVERT ACTS

In furtherance of the conspiracy and to effect the objects thereof, one or
more of the following overt acts, Were committed by one or more of the
subjects of the conspiracy within Twin Falls County and elsewhere:
6.1.
Idaho State Police Confidential Informant 86 arranged by telephone
to purchase one (1) ounce of methamphetamine through Sara Beth
Haffner.
6.2.

On or about October 25, 2011, Confidential Informant 86 picked up
Haffner from her residence.
Haffner directed him/her to the
residence of the Defendant, Bryann Kristine Lemmons, a Blue
Trailer House located at 004 Nielson Lane, Hansen Idaho, located
in the County of Twin Falls State of Idaho.

6.3.

After arriving at the residence they entered the residence and met
with Lemmons.

6.4.

Haffner requested money for th~ exchange from Confidential
Informant 86 and accepted the money tendered by Confidential
Informant 86.
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6.5.

Prior to completing the transaction both Lemmons and Haffner
requested that Confidential Informant 86 smoke methamphetamine
in their presence but he/she refused.

6.6.

Lemmons delivered the methamphetamine to Confidential Informant 86
and he/she left the residence with Haffner.

7.

and such act was done for the pl'rpose of carrying out the agreement.

In regards to element number 4 above, the Crime of Trafficking in Methamphetamine
is defined as including the following elements:
1.

On or about a certain date,

2.

in the state of Idaho,

3.

the defendant delivered methamphetamine,

4.

the defendant knew it was methamphetamine, and

5.

the person delivering and/or selling the methamphetamine represented
its weight as twenty-eight grams or more.

If any of the above has not been proven beyond a reasonable doubt, then you must
find the defendant not gu1ity. If each of the above has been proven beyond a reasonable
doubt, you must find the defendant guilty.
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INSTRUCTION NO. 13E

In order for the defendant to be guilty of Count 4: Conspiracy, the state must prove
each of the following:

1.

On or about December 6, 2011;

2. in the state of Idaho;
3. the defendant Bryann Kristine Lemmons, and Sara Beth Haffner, and/or others,
Agreed;

4. to commit the crime of Trafficking in Methamphetamine;

5. the defendant intended that the crime would be committed;
6.

one of the parties to the agreement performed at least one of the following acts:
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, one or
more of the following overt acts, were committed by one or more of the
subjects of the conspiracy Within Twin Falls County and elsewhere:

6.1.

Idaho State Police Confidential Informant 86 arranged by telephone
to purchase one and one-half (1/2 ) ounces of methamphetamine
through Sara Beth Haffner.

6.2.

On or about December 6, 2011, Confid~!'ltial Ir.formant 86 pid:,~d
up Haffner from her residence.
Haffner directed him to the
residence of the Cefer1dant, Bryann Kristine Lemmons, a Blue
Trai!er H:1use located at 004 Nielson Lane, Hansen Idaho, located
in the County of Twin Falls State of Idaho.

6.3.

Upon arriving Haffner instructed Confidential Informant 86 to wait in
the vehicle while she went inside.

6.4.

After reluming to the vehicle Haff~er i"!formed Confidential
Informant 86 that Lemmor.s was on her way to the residence and
that Lemmons onl)~.j!ad orie. (1) ounce of methamphetamine not the
one and one-half (11-". ) ounces that had been asked for.
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6.5.

Haffner requested money' for the exchange from Confidential
Informant 86 and accepted the money tendered by Confidential
Informant 86.

6.6.

When Lemmons arrived Haffner gave Lemmons the money and
Lemmons gave Haffner methamphetamine.

6.7.

Ha-l=fner and Confidential Informant 86 left the residence.

6.8.

After leaving Haffner again represented that the methamphetamine
was one (1) ounce.

6.9.

Haffner then deliverecl the methamphetamine to Confidential
Informant 86.

7. and such act was done for the purpose of carrying out the agreement.
In regards to element number 4 above; the Crime of Trafficking in Methamphetamine
is defined as including the following elements:
1.

On or about a certain date,

2.

in the ~;tate of Idaho,

3.

the defendant delivered met.hamphetamine,

4.

the dr:;i·endant kn&v1 it was r.1ethamphetamine, and

5.

the person delivering and/or selling the methamphetamine represented
its weight as twenty-eight grams or more.

If any of the above nas not beer. prc,va·n beyond a reasonable doubt, then you must
find the defenda!lt 110t 'Jllilty. If each of +.re above has been proven beyond a
reasonable doubt, you must find the defendant guilty.
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INSTRUCTION NO. 14

The law makes no distinction between a person who directly participates in the
acts constituting a crime and a person who, either before or during its commission,
intentionally aids, assists, facilitates, promotes, encourages, counsels, solicits, invites,
helps or hires another to commit a crime with intent to promote or assist in its
commission. Both can be found guilty of the crime. Mere presence at, acquiescence in,
or silent consent to, the planning or commission of a crime is not sufficient to make one
an accomplice.
All persons who participate in a crime either before or during its commission, by
intentionally aiding, abetting, advising, hiring, counseling, procuring another to commit
the crime with intent to promote or assist in its commission are guilty of the crime. All
such participants are considered principals in the commission of the crime.

The

participation of each defendant in the crirne must be r:>roved beyond a reasonable doubt.
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INSTRUCTION NO. 15

Methamphetamine is a controlled substance within the meaning of Idaho law. In
order to prove that a substance contains methamphetamine it is not necessary to prove
that all of the substance is methamphetamine. Rather, the State need only prove that a
trace amount or residual quantity of methamphetamine was present in the substance
allegedly delivered to the informant. Further, the State need not prove that all of the
substance delivered was actually methamphetamine, but only that it was represented to
be methamphetamine and in fact actually contained some methamphetamine.
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INSTRUCTION NO. 16

A defendant in a criminal trial has a constitutional right not to be compelled to
testify. The decision whether to testify is left to the defendant, acting with the advice
and assistance of the defendant's lawyer. You must not draw any inference of guilt from
the fact that the defendant does not testify, nor should this fact be discussed by you or
enter into your deliberations in any way.
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INSTRUCTION NO. 17

I have outlined for you the rules of law applicable to this case and have told you
of some of the matters which you may consider in weighing the evidence to determine
the facts. In a few minutes counsel will present their closing remarks to you, and then
you will retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you
remember the facts differently from the way the attorneys have stated them, you should
base your decision on what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are
important. It is rarely productive at the outset for you to make an emphatic expression of
your opinion on the case or to state how you intend to vote. When you do that at the
beginning, your sense of pride may be aroused, and you may hesitate to change your
position even if shown that it is wrong. Remember that you are not partisans or
advocates, but are judges.
As jurors you have a duty to consult with one another and to deliberate before
making your individual decisions. You may fully and fairly discuss among yourselves all
of the evidence you have seen and heard in this courtroom about this case, together
with the law that relates to this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views
and change your opinion. You should only do so if you are convinced by fair and honest
discussion that your original opinion was incorrect based upon the evidence the jury
saw and heard during the trial and the law as given you in these instructions.
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Consult with one another. Consider each other's views, and deliberate with the
objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only
after a discussion and consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defendant because the majority
of the jury feels otherwise or for the purpose of returning a unanimous verdict.
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INSTRUCTION NO. 18

Upon retiring to the jury room, select one of your members as a presiding juror,
who will preside over your deliberations. It will be that person's duty to see that
discussion is orderly; that the issues submitted for your decision are fully and fairly
discussed; and that each juror has a chance to express himself or herself upon each
question.
In this case, your verdict must be unanimous. When all of you have arrived at a
verdict, the presiding juror will fill out and sign the original Verdict, and advise the bailiff
that you have completed your deliberations. The bailiff will then return you into open
court. The person selected as presiding juror will serve as your spokesperson for
purposes of announcing your verdict.
Your verdict in this case cannot be arrived at by chance, by lot, or by
compromise.
If, after considering all of the instructions in their entirety, and after having fully
discussed the evidence before you, the jury determines that it is necessary to
communicate with me, you may send a note by the bailiff. You are not to reveal to me or
anyone else how the jury stands until you have reached a verdict or unless you are
instructed by me to do so.
A Verdict form suitable to any conclusion you may reach will be submitted to you
with these instructions.
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DISTRICT COURT

Fifth Judie!~! District

County 01 Tw!n l'aila. St:!ta of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)

Case No. CR 2011-14836
CR 2012-10131

)·

VERDICT

)
).
)
)
)

------,----------)
COUNT 1
PART 1: We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

_ _ _ NOT GUilTY of Delivering Methamphetamine on or about
October 25, 2011 .

./

GUilTY of Delivering Methamphetamine on or about

October 25, 2011.
If you answered guilty on Part 1, then proceed to answer Part 2. If you answered not
guilty, skip part 2 and proceed to Part 1 of Count 2.
PART2
Did the person who sold or delivered the methamphetamine represent that it
weighed 28 grams or more? /
·v Yes
_ _No
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COUNT 2
PART 1: We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Delivering Methamphetamine on or about
December 6, 2011.

V

GUilTY of Delivering Methamphetamine on or about December 6,

2011.
If you answered guilty on Count 2, Part 1 then proceed to answer Part 2. If you
answered not guilty, skip part 2 and proceed to Count 3.
PART 2.
Did the person who sold or delivered the methamphetamine represent that it weighed
28 grams or more?
/
Yes
_ _No

·v

COUNT 3
We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Conspiracy to Traffic in Methamphetamine on or about
October 25, 2011 .

. / GUil TY of Conspiracy to Traffic in Methamphetamine on or about
October 25, 2011.

COUNT4
We, the Jury, unanimously find the defendant, Bryann Kristine Lemmons,

___ NOT GUilTY of Conspiracy to Traffic in Methamphetamine on or about
December 6, 2011.

/

GUilTY of Conspiracy to Traffic in Methamphetamine on or about
December 6, 2011.

Dated this

30..\-h

day of May, 2013.
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~~8TRICT COURT

Fifth Judici~I District
County or Twin Faus - state or Idaho

MAY 3 0 2013 #o//M.

INSTRUCTION NO. 19
Clerft

You have now completed your duties as jurors in this case and are
with the sincere thanks of this Court. If you took notes during the course of the trial or
your deliberations, please tear your notes out of your notebook and give them to the
bailiff. Your notes will be destroyed, and no one, including myself will be allowed to read
or inspect them.
The question may arise as to whether you may discuss this case with the
attorneys or with anyone else. For your guidance, the Court instructs you that whether
you talk to the attorneys, or to anyone else, is entirely your own decision. It is proper for
you to discuss this case, if you wish to, but you are not required to do so, and you may
choose not to discuss the case with anyone at all. If you choose to, you may tell them as
much or as little as you like, but you should be careful to respect the privacy and
feelings of your fellow jurors. Remember that they understood their deliberations to be
confidential. Therefore, you should limit your comments to your own perceptions and
feelings. If anyone persists in trying to discuss the case over your objection, or becomes
critical in any way of your service, either before or after any discussion has begun,
please report it to me.
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DISTRICT COURT

Fifth Judicial Distr!ct

County c1 Twin Falls. State of Idaho

MAY 30 20134i,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

State of Idaho,

)

Plaintiff

)
)

Case No. CR-2011-0014836 and
CR-2012-0010131

)
)
)
)
)

ORDER RETURNING
PROPERTYTO
INVESTIGATING LAW
ENFORCEMENT AGENCY

vs.
Bryann Kristine Lemmons
Defendant(s).

IT IS HEREBY ORDERED that the following exhibit(s) or items be returned to
the investigating law enforcement agency in the above-entitled matter for safekeeping.

IT IS FURTHER ORDERED that the investigating law enforcement agency shall
keep these items until the clerk gives the 10 day written Notice of Intent to Destroy
Exhibits to all parties.

IT IS FURTHER ORDERED that if the defendant is sentenced to life
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ORDER RETURNING PROPERTY -

•

.,:

I

•

imprisonment or death, the exhibits must be kept by the investigating law enforcement
agency until further order of this court.

Exhibit#
1
3

Description
(Bag of crystals in baggie)
(Bag of crystals in baggie)

DATED this 30th day of May, 2013.

c: Prosecuting Attorney
Defense Attorney
Arresting Agency
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DISTRICT COURT

Fifth Judicial District

County of Twin Falls - Stam of Idaho

MAY 80 2013

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF ."h:iltt-~N:::Z~--,;;;~=
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT COURT
COURT MINUTES
CR-2011-0014836 / CR-2012-10131
State of Idaho vs. Bryann Kristine Lemmons
Hearing type: Jury Trial
Hearing date: 5/29/2013-5/30/2013
Time: 8:30 am
Judge: Randy J. Stoker
Courtroom: 2
Court reporter: Tracy Barksdale
Minutes Clerk: Angela L Aguirre
Prosecutor: Peter Hatch
Defense Attorney: Dan Brown
MAY 29, 2013- DAY 1
(843) The State of Idaho appeared through, Peter Hatch, the defendant appeared in
person and with counsel, Dan Brown, this being the time and place for Jury Trial in the
above entitled action. (845) The Court introduced parties and Court personnel. (848)
The prospective panel was sworn for voir dire. (848) The Court reviewed the absent
jurors with counsel. (850) Late Juror was sworn for voir dire. (850) The Court
questioned the prospective jurors. (855) Late Jurors were sworn for voir dire. (856) The
Court read information to the prospective jurors. The Court continued to question the
prospective jurors. (925) Mr. Hatch began voir dire. (939) Mr. Hatch requested potential
juror be excused for cause. (940) Potential juror was excused for cause. (941) Mr.
Hatch requested potential juror be excused for cause. (942) Potential juror was excused
for cause. (950) Mr. Hatch requested potential juror be excused for cause. Potential
juror was excused for cause. (1024) The Jury was admonished and court recessed.
(1043) Court reconvened. The State passed the panel for cause. (1043) Mr. Brown
began voir dire. (1049) Mr. Brown requested potential juror be excused for cause.
Potential juror was excused for cause. (1052) Mr. Brown requested potential juror be
excused for cause. (1052) Mr. Hatch questioned potential juror. (1053) The Court
questioned the potential juror. (1054) Potential juror was excused for cause. (1055) Mr.
Brown requested potential juror be excused for cause. (1056) Potential juror remained
on panel. (1106) Mr. Brown passed the panel for cause. (1106) Court recessed to
question selected potential jurors in private with counsel.

Page 1 of 4
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(1113) Court reconvened. (1114) Peremptory challenges were held. (1132) The panel
was selected and sworn. (1134) The remaining perspective jurors were excused. The
Jury was admonished and excused. (1139) The Court discussed the preliminary
instructions with counsel. (1139) Court recessed.
(1149) Court reconvened and the Jury was returned to courtroom. (1150) The Court
read preliminary jury instructions to the Jury. (1203) The Jury was admonished and
excused. (1204) The Court gave facts and findings on the Motion in Limine that was
heard by the Court on May 28, 2013. The Court will allow evidence from State•s exhibit
10 and 11 submitted yesterday. (1216) Mr. Hatch responded. (1216) Mr. Brown
responded. (1217) Mr. Hatch responded further. (1220) Mr. Brown moved to omit idle
"chit chat" from audio. (1221) Mr. Hatch responded. (1222) Mr. Brown moved to exclude
witnesses. Witnesses were excluded. (1223) Court recessed.
(131) Court reconvened and the Jury was returned to courtroom. (132) Mr. Hatch
presented opening statement. (139) Mr. Brown presented opening statement. (143) Mr.
Hatch called Jerod Sweesy and he was sworn. Mr. Hatch examined the witness. (155)
Witness identified State•s exhibit 6. (156) Witness identified State•s exhibit 7. (156)
State•s exhibits 6 (Photo) and 7 (Photo) were admitted. (202) Witness identified State•s
exhibit 1. (205) Witness identified State•s exhibit 12. (211) Witness identified State•s
exhibit 8. (212) Witness identified State•s exhibit 9. (213) State•s exhibits 8 (Photo) and
9 (Photo) were admitted. (214) Witness identified State•s exhibit 3. Mr. Hatch moved to
admit State•s exhibits 1 and 3. (216) Mr. Brown questioned the witness on objection to
admission of State•s exhibit 3. (217) State•s exhibits 1 and 3 were not admitted. (218)
Mr. Brown cross-examined the witness. (231) Mr. Hatch examined the witness on redirect examination. (235) Mr. Brown questioned the witness on re-cross examination.
(235) Mr. Hatch questioned the witness on re-re-direct examination. (236) Witness was
excused but subject to recall. (237) The Jury was admonished and court recessed.
(304) Court reconvened. Mr. Brown renewed motion to exclude idle "chit chat'' from
audio, irrelevant information and consumption on audio. (309) The Court will not rule on
objection as audio exhibit has not been offered. (309) The Jury was returned to
courtroom. (310) Mr. Hatch called George Borrayo and he was sworn. (312) Mr. Hatch
examined the witness. (318) Mr. Hatch moved to admit State•s exhibit 12. Mr. Brown
objected. (319) The Jury was admonished and excused. (319) Mr. Brown presented
objection to State•s exhibit 12. (320) Mr. Hatch responded. (322) Mr. Brown presented
additional objection and moved for a mistrial. (323) Mr. Hatch responded. (325) The
Court gave facts and findings. Court sustained the objection and will not admit the audio
recording or declare a mistrial. (331) Mr. Hatch responded. Mr. Brown responded. (332)
The Jury was returned to courtroom. (333) Mr. Hatch continued to examine the witness.
(358) Mr. Brown cross-examined the witness. (416) Mr. Brown marked Defendant1s
exhibit A. (417) Witness identified Defendant•s exhibit A. (423) Mr. Brown marked
Defendant•s exhibit B. (424) Witness identified Defendant's exhibit B. (428) Witness was
excused. (428) Mr. Hatch called Heather Campbell and she was sworn. Mr. Hatch
examined the witness. (434) Witness identified State 1s exhibit 1. (435) Witness identified
State•s exhibit 2. (436) Mr. Hatch offered State•s exhibits 1 and 2. Mr. Brown questioned
the witness in aid of objection to admission. (437) State•s exhibits.1 (Bag of crystals in
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baggie) and 2 (Lab Report) were admitted. (438) Witness identified State's exhibit 4.
Witness identified State's exhibit 3. (439) Mr. Hatch offered State's exhibit 3 and 4. Mr.
Brown questioned the witness in aid of objection. (440) Mr. Hatch responded. (441)
State's exhibits 3 (Bag of crystals in baggie) and 4 (Lab Report) were admitted. The
Court instructed the Jury on State's exhibit 4. (443) Mr. Brown cross-examined the
witness. (447) Mr. Hatch questioned the witness on re-direct examination. (450) Mr.
Brown questioned the witness on re-cross examination. (453) Witness was excused.
(454) The Jury was admonished and excused for the evening. (454) The Court and
counsel discussed witness scheduling. (455) Court recessed for the evening.
MAY 30, 2013- DAY 2
(833) Mr. Brown moved to admit Defendant's exhibits A & B. (834) Defendant's exhibits
A (Statement 10/25/2011) and B (Statement 12/6/2011) were admitted. (834} Mr. Brown
objected to next witness based on non-disclosure. Mr. Hatch responded. (838) Mr.
Brown presented further argument in aid of objection. Mr. Hatch responded. (841) Mr.
Brown responded. (843) Court gave facts and findings. The witness will be allowed to
testify. Police reports will not be allowed. (845) The Jury was returned to courtroom.
(846) Mr. Hatch called Jessica Guevara and she was sworn. Mr. Hatch examined the
witness. (850} Mr. Brown cross-examined the witness. (851) Witness was excused.
(851) Mr. Hatch called Sean Walker and he was sworn. Mr. Hatch examined the
witness. (853) Mr. Brown cross-examined the witness. (854) Mr. Hatch questioned the
witness on re-direct examination. Mr. Brown questioned the witness on re-cross
examination. (854) Mr. Hatch questioned the witness on re-re-direct examination. (854)
Witness was excused. (855) Mr. Hatch called Matthew Gonzales and he was sworn. Mr.
Hatch examined the witness. (857) Mr. Brown cross-examined the witness. (857)
Witness was excused. Mr. Hatch recalled Jerad Sweesy and he was sworn. Mr. Hatch
examined the witness. (907) Mr. Brown cross-examined the witness. (908) The Jury
was admonished and excused. (909) Mr. Brown requested to publish portion of State's
exhibit 12 to refresh witness' memory. Mr. Brown published 3rd track of State's exhibit
12. (915) Publishing concluded. Witness returned to the witness stand. (916) The Jury
was returned to courtroom. (917) Mr. Brown continued to cross-examine the witness.
(918) Mr. Hatch questioned the witness on re-direct examination. (921) Mr. Brown
questioned the witness on re-cross examination. (925) Witness stepped down. Mr.
Hatch requested Court take judicial notice of weight conversions. (926) Court will not
take judicial notice of weight conversions. (926) The State rested. (926) The Jury was
admonished and excused. (927) The Court gave facts and findings on defense's
objection on best evidence rule. (929) The Court advised defendant of right to testify.
(930) Defendant indicated understanding. (931) Mr. Brown indicated the defendant will
not testify. Mr. Brown requested additional jury instruction. (932) Mr. Brown presented
instruction to court. (932) Mr. Brown moved for acquittal. (936) Mr. Hatch responded.
(937) Mr. Brown presented additional argument. (938) The Court gave facts and
findings. The Court denied motion acquittal. (941) Court recessed.
(954) Court reconvened. Mr. Brown called Timothy Roholt and he was sworn. Mr.
Brown examined the witness. (1003) Mr. Hatch cross-examined the witness. (1006} Mr.
Page 3 of 4
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Brown questioned the witness on re-direct examination. (1007) Witness was excused.
The Defense rested. (1007) The Jury was admonished, excused and court recessed.
(1022) Mr. Brown requested offer of proof. (1023) Mr. Hatch responded. (1023) The
Jury was returned to courtroom. (1024) Mr. Hatch called Jerod Sweesy as a rebuttal
witness and he was re-sworn. (1025) Mr. Hatch examined the witness. (1027) Mr.
Brown cross-examined the witness. (1028) Witness was excused. (1028) The State had
no further rebuttal evidence. The Defense had no surrebuttal evidence. (1029) The
Court reviewed schedule with the Jury. (1031) The Jury was admonished and excused.
(1032) Court recessed.
(1102) Court reconvened. Court and Counsel discussed final jury instructions. (1108)
Mr. Brown presented argument for additional final instruction. (1112) Mr. Hatch
responded. (1113) Mr. Brown presented additional argument. (1114) The Court gave
findings and will not give additional instruction to the Jury. (1118) Court reviewed
exhibits with counsel. Court admonished counsel about referencing audio cd in closing
arguments. (1120) Court recessed.
(100) Court reconvened and the Jury was return to courtroom. (101) The Court read the
final jury instructions to the Jury. (123) Mr. Hatch presented closing argument. (143) Mr.
Brown presented closing argument. (205) Mr. Hatch presented final closing argument.
(211) The Bailiffs were sworn and an alternate juror was chosen. (212) The alternate
juror was admonished and excused. (213) The Jury was admonished excused for
deliberation.
(403) Court reconvenes. Peter Hatch present for the State of Idaho, Dan Brown present
with defendant Bryann Kristine Lemmons.
(404) Jury returns to Court room.
A verdict has been reached. Verdict tendered to the Court.
(405) Verdict read into the record.
(406) Court reads final jury instruction.
(408) Jury excused with thanks from the Court.
(409) Judge orders Presentence report and 19-2524 evaluation. Sentencing will be July
29, 2013 at 3:30 pm before Judge Bevan.
(413) Court in recess.
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Fifth Judicial District
County of Twin Falls - State of Idaho
May 31, 2013 10:07 AM

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTAi
OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.
vs.
Bryann Kristine Lemmons
24 East 200 North
Jerome, ID 83338
Defendant.
DOB:
DL:

__

__________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CR-2012-0010131

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Sentencing
Judge:

Monday, July 29, 2013
03:30 PM
Honorable G. Richard Bevan

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday, May
31,2013.

Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior det~rmination under I.C.R. 25(a)(3). The
panel of alternate Judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.
Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed__

Mailed__

Box

/

Mailed

Box/

Grant Loebs

--

NOTICE OF HEARING

Hand Delivered _ _
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·DISTRICT COURT
1WIN FALLS CO .• ID AHO
F"ILED

2013 HAY 31 AH fO: 05
9y_ _ _ _.,......,,,.--,-._

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIST
STATE OF IDAHO, IN AND FOR TWIN FALLS,~~~~--d:!J:J

***

STATE OF IDAHO

)
)
)

Plaintiff.

)

) Case No. CR 11-14836/CR-12-10131
)
)

vs.
BRYANN KRISTINE LEMMONS
Defendant.

)
)
)

WITNESS LIST

Plaintiff's Witnesses:
Jerod Sweesy
George Borrayo
Heather Campbell
Jessica Guevara
Sean Walker
Jerod Sweesy
Defense's Witnesses:
Timothy Roholt

820

Date: 5/31/2013

Fifth J.ial District Court - Twin Falls County •

Time: 10:05 AM
Page 1 of 1

DISTRICT COURtiAHO

Case: CR-2012-0010131
State of Idaho vs. Bryann Kristine Lemmons

lWIN FALLS CO., I
FILED

Sorted by Exhibit Number

.

Number
4

User: AGUIRRE

Exhibit Summary

2013 NA:£ta~ Al1 10: 05

Description

Result

Storage Location
Notification
Property Item Numberay
Date

Jury Trial Defendant's Exhibits A
&B

Admitted

CR11-14836

Assigned to:

Fuller, Greg J, 1

Destroy or
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Fifth J.ial District Court - Twin Falls County •
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Exhibit Summary
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Case: CR-2012-0010131
State of Idaho vs. Bryann Kristine Lemmons
Sorted by Exhibit Number

User: AGUIRRE

DISTRICT COURT
1WIN FALLS CO., ID AHO
F'ILEO

2013 MAY 31

Storage Location
Number

Description

Result

Property Item Number

2

Jury Trial State's Exhibits 1-4, 6-9

Admitted

CR11-14836

Assigned to:

Loebs, Grant, 4726

3

Jury Trial State's Exhibit 12

Not Admitted

CR11-14836

Assigned to:

Loebs, Grant, 4726
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Judicial District Court, State of I d a .
In and For the County of Twin Falls
ORDER FOR PRESENTENCE REPORT AND EVALUATIONS
} Case No: CR-2012-0010131
) CHARGE(s):

ZOI3i't~Y 31 tiNIO: 24

)

STATE OF IDAHO
Plaintiff,

rw1~i}XfPILED
fl 88.~~ltto

) I37-2732B(a)(4) CY Drug-(Conspilc&y).,Irafficking in
) Methamphetamine or Amphetamine
----~-~C'L.----

)

vs.

)
)
)
)
)
)
)
)

Bryann Kristine Lemmons
24 East 200 North
Jerome, ID 83338
Defendant.

ERi{

I37-2732B(a)(4} CY Drug-(Conspirac ) Trafficking·
Methamphetamine or Amphetamine

DEPUTY

REQUIRED ROA CODES: (Enter the appropriate code)
PSIO1- Order for Presentence Investigation Report (only)
PSMH1 - Order for Presentence Investigation Report and
Mental Health Assessment
PSSA1- Order for Presentence Investigation Report and
Substance Abuse Assessment

On this Thursday, May 30, 2013, a Pre-sentence Investigation Report was ordered by the Honorable Randy J. Stoker to be completed
for Court appearance on Monday, July 29, 2013 at: 03:30 PM at the above stated courthouse.

EVALUATIONS TO BE DONE: Copy of each evaluation to be sent to Presentence Investigation Office to be included with PSI
Under IC 19-2524 assessment(s) is (are) ordered which shall include a criminogenic risk assessment of the defendant
pupsuant to (IC 19-2524(4)):

\Z'fiental Health Examination as defined in IC 19-2524(3), including any plan for treatment (PSMH1
~

ROA code); and/or

Substance Abuse Assessment as defined in IC 19-2524(2) including any plan for treatment. (PSSA1 ROA code)

Other non- §19-2524 evaluations/examinations ordered for use with the PSI:

D Sex Offender D Domestic Violence D Other_ _ _ _ _ _ _ .

Evaluator: _ _ _ _ _ _ _ _ _ _ _ _ __

D No evaluations are ordered. (PSIO1 ROA code)
DEFENSE COUNSEL: _,,,,G,..,re<;:g.....,J'--'F'--'u.,.,ff~er,.__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PROSECUTOR: =G-'-"ra=n,,_t=Lo=e=b=s_ _ _ _ _ _ __
THE DEFENDANT IS IN CUSTODY:

D YES

~

If yes where: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PLEA AGREEMENT: State recommendation

WHJ/JOC
Date:

1:'.,

dJI

Pmbation

D

p(//3

PD Reimb

D

Flne

Signature:

{
'pEFENDANT'S INFORMATION:

fl~Mfl1

D

~ ~ U ~ o n~ e c

"""~@z_. /

,....
j

Judge

~

DO YOU NEED AN INTERPRETER?

.D NO

D YES

Name: Bryann Kristine Lemmons

D Male D Female RACE: D Caucasian D Hispanic D Other

Address:24 East 200 North

City:Jerome _ _ _ _ _ State:JQ_ZIP:-83_3-3-B_ _ __

Telephone: (208) 358-1198

Message Phone: _ _ _ _ _ _ _ _ _ _ _ _Work Phone: _ _ _ _ __

Employer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Work Address:
Date of Birth:.,,.

_ _ _ _ _ _ _ _ _ _ _ Social Security Number:

Name & Phone Number of nearest relative: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date of Arrest: _ _ _ _ _ _ _ _ _ _ _ _ _ ___,Arresting Agency: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

I Please have your Pre-sentence Investigation Personal History Questionnaire fl/led out completely for interview.
CC: Pros.:_ __

Defense:_ __

P&P:_ __
823
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DISTRICT COURT
lWIN FALLS CO., lDAHO
FILED

20l3 HAY 31 PH 2: 33
BY-----;;-;cLrE:;,'Rii"KGRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

__4fi:J
___ OEPLITV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836 & 12-10131

MOTION TO REVOKE BOND
AND ISSUE WARRANT
DOB:
SSN:

COMES NOW, Peter M. Hatch, Deputy Prosecuting Attorney for Twin Falls County, and
moves the court for an Order to Revoke Bond and Issue a Warrant in the above-entitled case
pursuant to Idaho Criminal Rule 46, Idaho Code §19-2903, Idaho Code §19-2912, and Article I,
Section 6 of the Constitution of the State ofldaho. This motion is made for the following
reasons:
1.

The Court set bond in these matters at $50,000 on April 8, 2013.

2.

The Defendant posted bond and was at liberty pending trial.

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 1

824

3.

A Jury Trial was held in the above entitled matters on May 29-30, 2013 at the
conclusion of which the Defendant was convicted of two counts of Trafficking in
Methamp hetamine and two counts of Conspiracy to Traffic in Methamphetamine.

4.

These charges each carry a mandatory minimum fixed term of imprisonment of
three (3) years.

5.

This Defendan t has previously failed to appear on February 11, 2013 and has
previously violated the terms of her release by testing positive for
methamp hetamine on March 8, 2013, failing to appear for random drug testing on
March 12, 2013, March 14, 2013, and March, 18, 2013, and failing to appear for
her scheduled appointment with her supervising officer on March 18, 2013.

6.

The State believes the Defendant is a risk to re-offend and has little or no
incentive to appear at subsequent hearings.

7.

The Defendan t's convictions in this matter constitute a change in circumstances
and pursuant to Idaho law the Defendant is no longer entitled to bail as matter of
right.

8.

The State requests that a warrant be issued for the Defendan t's arrest and that she
be held without bond pending sentencing in this matter.

DATED this3 /

day of May 2013.

Peter M. Hatch
Deputy Prosecuting Attorney
MOTION TO REVOKE BOND AND ISSUE A WARRANT - 2
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CERTIFICATE OF SERVICE

I hereby certify that on the

R

day of May 2013, I served a copy of the foregoing

MOTION TO REVOKE BOND AND ISSUE A WARRANT thereof in the United States
mail, with postage prepaid, in an envelope addressed to the following:

Daniel S. Brown
Fuller Law Offices
POBoxL
Twin Falls, ID 83303

Court Folder
U.S. Mail

Case Assistant

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 3
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~-a_Eo

2Gl3 .JUf: -3 PM ti: 29
, j I_,.....,___.--,., ___ ,.., ........ _.,. _ _ _ .,__~-~-----·

CLEFJ~

DEPUTY

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303
Phone: (208)736-4020
Fax: (208)736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
)
BRYANN KRISTINE LEMMONS, )
)
Defendant.
)

Case No. CR 11-14836 & 12-10131

ORDER TO REVOKE BOND
AND ISSUE WARRANT

DOB
SSN:

Based upon the State's Motion to Revoke Bond and Issue a Warrant,
IT IS HEREBY ORDERED that the defendant's bond is revoked and a warrant shall be
issued for the Defendant's arre~t.~
Dated this

_2_ day of~2013.
District Judge

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 4
(. -·) re··

r- ',·:._ 11·

/
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CERTIFICATE OF SERVICE
I hereby certify that on the_

~ day of

J~

2013, I served a copy of the

foregoing ORDER TO REVOKE BOND AND ISSUE A WARRANT thereof to the
following:

Peter M. Hatch
Deputy Prosecuting Attorney

[ i(

Court Folder

Daniel S. Brown
Fuller Law Offices
POBoxL
Twin Falls, ID 83303

[vf

Court Folder

[ ]

U.S. Mail

c&tgl !L,~~ i.t:£
Deputy Clerk

MOTION TO REVOKE BOND AND ISSUE A WARRANT - 5
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

STATE OF IDAHO,

Case No. CR 11-14836 & 12-10131

)
)

Plaintiff,

)
vs.

)
)

BRYANN KRISTINE LEMMONS,

)
)
)

Defendant.

DOB:
SSN:

ARREST WARRANT

Extradite:
/IVtP h'rn~·f
Bond Amount:
No ~&ri:

X
r-

T H I S ~ EXPIRES:

--~-----""',____._.3a....<.,/___,:2&Ill

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN FOR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT HAS BEEN CONVICTED OF THE FOLLOWING:

TRAFFICKING IN METHAMPHETAMINE , a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.

TRAFFICKING IN METHAMPHETAMINE, a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.

CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.

CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant and deliver
her into custody to be brought before this Court and dealt with according to law.
IT IS SO ORDERED.

DATED:. PG· 0?.

I~

JUDGE:0~&2
/

(,,

., •..~

(

r

'r

,.

,

r
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IDAHO DEPARTMENT OF CORRECTION
'Protecting Idaho through Safety, Accountability, P a ~ c T oouRT
and Opportunities for Offender Change"
fifth J,w1lclal ~
.

COUfltY ofTwin ifWfiN~~m1l\

C. L. "BUTCH" OTTER
Governor

Director

June 5, 2013

~""~

Honorable ~ J . Stoker
Fifth District Judge
Twin Falls County Courthouse
427 Shoshone St. N
Twin Falls, ID 83301
RE: LEMMONS, Bryann K.
Twin Falls County Case #CR-2012-0010131 &
Twin Falls County Case #CR-2011-0014836
Dear Judge Stoker:
On May 30, 2013, the above mentioned defendant appeared before your Court and she was found
guilty of Drug Trafficking (2 counts) and Conspiracy to Commit Drug Trafficking (2 counts). A
Presentence Report was ordered at that time.
Ms. Lemmons checked in with this office on or about 05/31/2013 and scheduled a presentence
interview and GAIN I assessment for 06/06/2013. This investigator called Ms. Lemmons on
06/04/2013 and requested that interviews be rescheduled to begin at 10:00 on today's date,
06/05/2013. Ms. Lemmons stated she would be prepared with her paperwork completed and she
would show for her interview. She did not show and the phone number I contacted her on yesterday
now rings and forwards the calls to the Twin Falls County Treatment and Recovery Clinic.
It appears there have already been No Bond warrants issued in each of these cases so this
information is to notify all parties involved the defendant has also been non-compliant with the
presentence process. Depending on when she is picked up on her warrants, we may request
additional time to complete the report and required assessments.
Respectfully submitted,

~
Brittn L. oodard
::::estigator
Pc:

Kare Thomas
Section Supervisor

Prosecutor
Greg Fuller, Defense
IDOC File
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Fifth Judicial District
County of Twin Falls - State of Idaho
June 6, 2013 1:16 PM

By_ _ _ _ _ _ _-=....,..
Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)

STATE OF IDAHO,
Plaintiff.
vs.

)

Bryann Kristine Lemmons
24 East 200 North
Jerome, ID 83338
Defendant.
DOB:
DL:

CASE NO: CR-2012-0010131
CR-10 \l-0014836

)
)
)
)
)
)
)
)

NOTICE OF HEARING

__________ ))

__

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Status Thursday, June 13, 2013
11 :00 AM
Judge:
Honorable G. Richard Bevan
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Thursday,
June 06, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed._ _

Mailed__

Hand Delivered

--

Box

Grant Loebs
Mailed

--

Dated: Thursday, June 06, 2013
Kristina Glascock --Clerk of the District Court

By:

qb,Ll,,~

Deputy Clerk
NOTICE OF HEARING
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HECE!VED

2013 JUN Y Arl 10 25
IN THE DISTRICT COURT OF THE FIFTH JU~~~lJ~lJ5Igtfilf~ OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

DOB:
SSN:

Case No. CR 11-14836 & 12-10131

ARREST WARRANT

Extradite:
Bond Amount:

~~, ·f

NrfJ

e&!:'.i- ;c

No

r

THIS~TEXPIRES:

--~~..:...+---3~/___,. ;;;,t9/~

TO ANY SHERIFF, CONSTABLE, MARSHALL, OR POLICEMAN FOR THE STATE OF
IDAHO:
THE ABOVE-NAMED DEFENDANT HAS BEEN CONVICTED OF THE FOLLOWING:

TRAFFICKING IN METHAMPHETAMINE, a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.
TRAFFICKING IN METHAMPHETAMINE, a Felony, Idaho Code Section
37-2732B(a)(4)(A), 37-2732B(c),18-204.
CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.
CONSPIRACY TO TRAFFIC IN METHAMPHETAMINE, a Felony, Idaho
Code Section 37-2732b(a)(4)(A), 37-2732B(c), 18-1701.
YOU ARE HEREBY COMMANDED to arrest the above-named defendant and deliver
her into custody to be brought before this Court and dealt with according to law.
IT IS SO ORDERED.

DATED:

~G · fJ~ · /~

OATE/TIME ~ •7--.,,?'~_$

OEPIPY3

(i; .... ~·

~~(__ -~

~A

'

(

r

r- r-

.__,

,-

-··

,..,
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INTHE DISTRICT COURT OFTHE FIFTH JUDICl~~~ffl(fl) PJ1 2:
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
MAGISTRATE DIVISION
gy ________ _
STATE OF IDAHO,
Plaintiff,
vs.

Lemwwri5,

~Defendant.

)
)
)

)
)
)
)

Jfl:K

CJ1-1 d-torJI
---'-"~--""-'iU.---;·
11 1
NOTIFICA:rfo~ON OF- RI~M~ -

CASE NO:

12

U

i

I

FELONY

)

)

The purpose of this initial appearance is to advise you of your rights and charge(s) against you.
•

You have the right to be represented by an attorney at all times.

•

If you want an attorney, but cannot pay for one, the court will appoint one to help you. If you are
found guilty or plead guilty, you may be ordered to reimburse Twin Falls County for the cost of
your defense.

•

You have the right to remain silent. Any statement you make could be used against you.

•

You have the right to bail.

•

You have the right to a preliminary hearing before a judge.

•

The purpose of a preliminary hearing is to determine whether probable cause exists to believe
you have committed the crime(s) charged. A preliminary hearing is not a trial to decide guilt or
innocence.

•

You can cross-examine all witnesses who testify against you.

•

You can present evidence, testify yourself if you wish, and have witnesses ordered to testify by
subpoena.

•

If the court finds probable cause exists that you committed the crime(s) charged, or if you waive
your preliminary hearing, you will be sent to the District Court for arraignment.

If you have any questions about the charge(s), about your rights or the court process, don't hesitate to
speak up. It Is important that you understand.

Acknowledgment of Rights

u~

I have read this entire document and I understand these rights as set forth above.
D t
ae

(.~

jj(}

6

D / d- V\,t''=4:i_ <YF2t,,.:.......a=ffeI..s::;~~;;;;.-c==:
e,en an s ~igna ure

NOTIFICATION OF RIGHTS-1
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IN TIIE DISTRICT COURT OF TIIE FIFTH nJDICIAL DISTRICT OF
TIIE STATE OF IDAHO, IN AND FOR TIIE COUNTY O F ~ FA!,L
MAGISTRATE DMSION
ARRAIGNMENT MINUTES

o.te
Judge

c:/1/f;i'S h a.wTnn,

'13 ~(1' c.,

Counter_ _ _ ___,_)

DeputyClerk--z;/-J4=.fs/~t.<..q

Offense:

Interpreter_ _ _ _ _ _ _ _ _ _ _Cttm#-----..s
_ __

Attorney

). em h1 fO?,S
Cansp1car, lu
I?

_ _ _ _-,-_OEPUT''i

d{)
_____Case No.c,q- tJ-/C/~

J,'oo-ePT

State of Idaho

vs

-- CLERt,

n

J9ii}) ?ill l

Attorney _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

ira.H,'c

t'n

l11-c:/ba1aaphefa1y1,'ne

~ppeared in perso~ond _ _ _ _ _ _ _ _~ warrant(s).,.e]'fo be held without bond D

(y 1

&u.,,1/-J)

Agent's warrant D OR release

./o ':i-o serve _ _ _ _ days per warrant D Walk In Maignment/Summons D Bond previously posted D Court Compliance program
D Failed to appear D Warrant issued D Forfeit previous bond D Bond _ _ __
g_pomplaint read

S!Jt.obation violation read

D Defendant waived reading of probation violation

)d Rights and penalties giv~ Kights form sign~ghts and penalties understood
D Defendant waived counsel D Private counsel _ _ _ _ _ _ _ _ _ _ _ _ _ _ D to hire
D Public defender appointed D Public defender denied D Public defender confirmed/continued
D Plead not guilty
D Plead guilty

DPretrial._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Court trial_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Jury trial._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Court accepted plea

D
D
D
D

Sentencin=-------------------Prelim~------------------Fugitive (identity) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Arraignment _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Hearing to be set

D PY-admit
OPV-deny

D Admit/Deny _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Evidentiary _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

\pl13,r3@;

uov aw

g~tuspos-it-io_n_ _<-+-i-=---tl+-"'-+----..........._._...,__..."''--~........- ' - - - - - - -

~ta1

Conditions ofbond/0R release/probation:

D AGENT'S WARRANT-To be replaced in 72 hours or defendant to be released

D Check in with public defender immediately upon release
D Check in with court compliance officer; Pay costs associated with court compliance

D SCRAM unit authorized

D Court entered no contact order
D Border patrol hold
D To be transported to _ _ _ _ _ _ _ _ _ __
D Report to jail. Court signed book and release order.

835

•

,
Greg J. Fuller

•

•
1

STRICT COURT
FALLS CO., !Dt\HO
FILED

2013 JUN 13 PM 3: 53

Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

BY_ _ _ _ _ __

CLERK
--~--OFPUT '"

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*******
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case Nos. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*******
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin Falls
County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 9rn ay of July, 2013, at 9:00
o'clock am., of said day or as soon thereafter as counsel can be heard, at the Twin Falls
County Courthouse, the above-named Defendant will call up for disposition by the Court
her Renewed Motion for Judgment of Acquittal and Motion for New Trial.
Counsel requests oral argument on said hearing. Counsel hereby requests permission

NOTICE OF HEARING - 1

836

.

•

•

to produce testimony and evidence at said hearing and further requests pem1ission to crossexamine any witnesses.
DATED T h i s ~ June, 2013.
FULLER LAW OFFICES

CERTIFICATE OF MAILING

/3.P---day

I, the undersigned, hereby certify that on the
of June, 2013, a true and
correct copy of the foregoing Notice of Hearing was mailed, United States mail, postage
prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

NOTICE OF HEARING - 2

837

•

,.

'1l/STR/CT COURT

W/H FALLS CO IDAHO
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

'

2D13 JUN 13 PH 3= 53

--~

BY

------DrPU Tv

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH ruDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

RENEWED MOTION
FOR ruDGMENT
OF ACQUITTAL AND
MOTION FOR NEW TRIAL

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby moves this Honorable Court for a Judgment of Acquittal pursuant to
Idaho Criminal Rule 29, as to all criminal counts relating to Trafficking, as well as a new
RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR NEW TRIAL - 1

838

•

•

trial pursuant to Idaho Criminal Rule 34.
This Motion is made and based upon the papers and pleadings on file in this
matter as well as upon the fact that the State ofldaho failed to introduce evidence or
testimony as to the conversion of an ounce into grams. The State attempted to have the
Court take judicial notice of the alleged fact that an ounce was greater than 28 gran1s.
However, the State was denied by the Court. In closing argument, the State allegedly
referenced the testimony of Office Sweezy wherein he stated that "an ounce is more than
28 grams". To the best of counsel's belief and knowledge of the testimony of Officer
Sweezy, that statement was never made. According to the notes of counsel, the only
evidence introduced at trial was Officer Sweezy' s statement that "an ounce was
approximately 28 grams".
Given that the above-statement was the only evidence introduced as to the
conversion of an ounce into grams, however, said statement failed to define the exact
conversion. The statement of Officer Sweezy could only be interpreted as having an
equal chance that an ounce was slightly less than, or slightly greater than, 28 grams.
Therefore, the State has failed to introduce any evidence as to an essential element of the
crime of Trafficking and, therefore, all charges, with the exception of Delivery, should be
dismissed. In addition, Defendant asserts that the Court's denial of her request to contain
a Confidential Informant Jury Instruction violated her due process rights and should have
been allowed. Defendant also requests that she be granted a new trial on the basis set
forth above.

RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR NEW TRIAL - 2

839

•

•

Counsel requests oral argument and the ability to present testimony and evidence.
DATED This '3day of June, 2013.
FULLER LAW OFFICES

Uc~
DANIELS. BROWN
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the t3r½i.ay of June, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grai1t Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126

.---,
,-

)

(_cr(cu:z;fy(/] 1evi:xni

RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR NEW TRIAL - 3
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Fifth Judicial District
County of Twin Falls - State of Idaho
June 20, 2013 8:22 AM

By_ _~---------,-,---,-

V'\.___

;,

Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

)

STATE OF IDAHO,
Plaintiff.
vs.

)
)

CASE NO: CR-2012-0010131

)
Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83341
Defendant.

AMENDED NOTICE OF HEARING

)

)
)
)
)

)

DOB:

DL:

___

)

__________ )

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Motion Monday, July 15, 2013
10:30 AM
Judge:
Honorable Randy J. Stoker
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Thursday,
June 20, 2013.
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.

Defendant:

Bryann Kristine Lemmons

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Mailed__

Mailed__

Box

--

Box

Grant Loebs
Mailed

Hand Delivered_ _

i/

V

Dated: Thursday, June 20, 2013
Kristina Glascock --Clerk of the District Court

By:
NOTICE OF HEARING

/2 AAJl~/hvll/.u)

Deputy Clerk
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•
GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836 &
CR 12-10131
STATE'S MEMORANDUM
OPPOSING DEFENDANT'S
MOTION FOR JUDGMENT OF
ACQUITTAL OR NEW TRIAL

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and hereby opposes the
Defendant's RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION FOR
ANEW TRIAL.

The Defendant requests that the Court enter a Judgment of Acquittal pursuant to Idaho
Criminal Rule 29 and, alternatively, that it grant the Defendant a new trial pursuant Idaho
Criminal Rule 34. As a basis for this motion, the Defendant claims that the State failed to
introduce evidence on an essential element of the Crime of Trafficking.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 1

QORIGINAL
842

•

•

The Defendant claims that insufficient evidence was presented as to the conversion of an
ounce into grams and that such evidence must necessarily be included to constitute sufficient
evidence as to an essential element of Trafficking, that the amount was represented as weighing
more than 28 grams. In essence, the Defendant's claim is that the State failed to present
evidence on how much an ounce weighs, a curious claim in that an ounce is itself a unit of
measurement of weight and one for which the jury could be expected to have some familiarity.

It is helpful to note that the Idaho Court of Appeals has determined specifically that an ounce is
more than 28 grams. See State v. Escobar, 134 Idaho 387,389, 3 P.3d 65, 67 (Ct. App. 2000).
The standard on a motion for judgment of acquittal under 1.C.R. 29 requires that the trial
judge "review the evidence in the light most favorable to the State, recognizing that full
consideration must be given to the right of the jury to determine ... the weight to be afforded
evidence, as well as the right to draw al/justifiable inferences from the evidence." State v.

Huggins, 103 Idaho 422, 427, 648 P.2d 1135, 1140 (Ct. App. 1982) affd in part, modified in
part, 105 Idaho 43,665 P.2d 1053 (1983)(emphasis added). "A motion for acquittal will not be
granted when the evidence is sufficient to sustain the conviction. Evidence is sufficient to
sustain a conviction if there is substantial evidence upon which a rational trier of fact could
conclude that the defendant's guilt as to each material element of the offense was proved beyond
a reasonable doubt." State v. Matthews, 124 Idaho 806,813,864 P.2d 644,651 (Ct. App. 1993).
While the State does not concede the Defendant's claim about what evidence has been
presented and believes the record as a whole should be considered, it is unnecessary in the
determination of this issue to consider whether evidence of the conversion from grams to ounces
was presented. It is undisputed that the State presented evidence that the weight of the
methamphetamine delivered was, in each of the two incidents, represented as an ounce.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION - 2

843

.

•

•

.

It is a well-establish~d principle oflaw that 'jurors are free to apply their personal
knowledge and experience 'Nhen deliberating on an issue," Bratton v. Scott, 150 Idaho 530,537,
248 P.3d 1265, 1272 (2011>, and that we "expect jurors to bring with them to jury service their
background, knowledge and experience." State v. Payne, 146 Idaho 548, 566, 199 P.3d 123, 141
(2008) citing Miller v. Halliw, 129 Idaho 345, 350, 924 P.2d 607, 612 (1996).
Both the metric syst ~m and the standard or US customary units of measurement are
taught side by side in public: schools in Idaho starting in grade school and continuing at various
times through a student's secondary education. Knowledge of these two systems, is therefore, a
matter of common or general knowledge and the jury is permitted to bring that knowledge to
bear without it being considered extraneous. Miller v. Haller, 129 Idaho 345,350,924 P.2d 607,
612 (1996). Since the jury s permitted to draw all justifiable inferences from the evidence, the
Court must assume that the jury could reasonably infer that a weight presented in one unit of
measurement that the jury i:; familiar with weighs more or less than another presented in a
different measure that the jury is also familiar with. That is exactly the inference that the jury
made in this case.
Even if no direct evidence is presented on an issue, the appellate courts will uphold the
conviction if there is othervrise a sufficient basis for the jury to find the element beyond a
reasonable doubt. In State

i:.

Willard, 129 Idaho 827,933 P.2d 116 (Ct. App. 1997), for example,

the defendant was charged with soliciting sex with a minor, a charge which requires that the
defendant be over 18 years old. The State failed to offer proof of the defendant's age; however,
the Court found that the defendant's motion for judgment of acquittal was properly denied
because the jury could observe the defendant, who appeared to be in his forties, and could
reasonably conclude that hf was over 18 beyond a reasonable doubt.

STATE'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION -3
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Jurors are even pernitted to make reasonable inferences in light of some specialized
knowledge or expertise. "[.f]urors may properly rely on their background, including professional
and educational experience, in order to inform their deliberations." State v. Mann, 131 N.M. 459,
39 P. 3d 124, 132 (2002). The 9th Circuit determined that a juror's knowledge of the
interpretation ofx-rays was permissible as "[i]t is expected that jurors will bring their life
experiences to bear on the facts of a case." Hard v. Burlington N R. Co., 870 F.2d 1454, 1462
(9th Cir. 1989). The Court went on to state that "[w]hile it is clearly improper for jurors to
decide a case based on personal knowledge of facts specific to the litigation, a basic
understanding of x-ray inte:-pretation falls outside the realm of impermissible influence." Hard v.

Burlington N. R. Co., 870 F.2d 1454, 1462 (9th Cir. 1989). In State v. Anderson, 748 SW 2d
201 (1985) overruled on other grounds by State v. Shelton, 851 S.W.2d 134 (Tenn.1993), a
juror's personal knowledge of the penal system and discussion of how much time a defendant
would have to serve before being eligible for parole was considered simply part of the
deliberative process.
Juries have been pe:mitted to determine the rate of interest to be used in calculating the
discounting of a future sun:: to the present value without evidence being presented regarding
current rates. See Adams v. Severance, 93 N.H. 289, 41 A.2d 233(1945). It was proper for an
engineer to prepare a diagram of an accident scene and to share that with other jurors for the
purposes of deliberation. Wagner v. Dou/ton, 112 Cal.App.3d 945, 169 Cal.Rptr. 550 (Cal. Ct.
App. 1980). A juror's exp<:rtise in the study of bones used in deliberation to speculate about the
effect the deflection off of ;:1 rib might have on a bullet trajectory was deemed proper in State v.

DeMers, 762 P.2d 860, 23L. Mont. 273 (Mont. 1988). "Jurors are expected to bring to the
courtroom their own know:edge and experience to aid in the resolution of a case." Id at 863,277.

STATE'S MEMORANDUM IN OJ 1POSITION TO DEFENDANT'S MOTION -4
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It should not come i:s a surprise that a juror could have knowledge on an issue that every
child who attends school in Idaho is instructed on. Likewise, it is certainly appropriate that
possessing such common or background knowledge, a juror could apply it during deliberations
as it is not evidence specific: to this case. A jury need not hear evidence on whether an ounce
weighs more than 28 grams any more than they need to hear evidence that an inch is longer than
a centimeter, that the sun ri:;es in the east, or that someone who appears to be in their 40's and
has grey hair is over 18 1• Even if this Court is or was uncertain as to the number of grams in an
ounce, it cannot assume that the jury was likewise ignorant if it is to give "full consideration to
"the right of the jury to ... draw all justifiable inferences from the evidence." Huggins 427, 1140.
The evidence that was presented in this case was that the weight of the substance in each
delivery was represented as an ounce. An ounce is more than 28 grams both factually and
arguably as a matter ofla~,::. If the Court "review[s] the evidence in the light most favorable to
the State" Id, and gives full consideration to "the right of the jury to ... draw all justifiable
inferences from the evidence," Id. a rational trier of fact could reasonably conclude that an ounce
was more than 28 grams without receiving evidence on the number of grams in an ounce, relying
instead on their own general knowledge of an what ounce and a gram are respectively. Evidence
of the weight of the representation was presented. Therefore the Court must deny the motion.
The State requests tlat the Defendant's motion be denied.

Datej this

z L/-

~yo~

Peter M. Hatch
Deputy Prosecuting Attorney
1 State
2 State

v. Willard 129 Idaho 827, 933 P.2d 116 (Ct. App. 1997).
v. Escobar, 134 Idaho 38'7, 389, 3 P.3d 65, 67 (Ct. App. 2000).
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CERTIFICATE OF SERVICE

I hereby certify that on the

21._ day of June,2013, I served a copy of the foregoing

STATE'S MEMORANDUM OPPOSING DEFENDANT'S MOTION FOR JUDGMENT
OF ACQUITTAL OR NEW TRIAL thereof into the mail slot for FULLER LAW OFFICE
located at the District Court Services Office and for delivery on the regular delivery route made
every morning and aftemoc,n to all Courthouse offices receiving mail from the Prosecutor's
Office.

Legal Assistant

847

•

•

r-y \,,r, 1__!r .JI f~T
•;

'l' r:· o'r; I
.. 1.-1,.' 111_ 1 I_,.

:r
'LI
~
:

·

· 1

'

0

1,· A,.~
LS-··,)
L.- , •, id ,.i., r, l}
;:-1!_.CL,
1

;.:... -

2013 JUL f O l.M IU: 1b

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
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Twin Falls, ID 83303
Phone: (208) 736-4020
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEN.MONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No.

FR,-11-1~8.36_&/
&_I~:Ji-10131 __,--

STATE'S SUPPPLEMENTAL
MEMORANDUM OPPOSING
DEFENDANT'S MOTION FOR
JUDGMENT OF ACQUITTAL
ORNEWTRIAL

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and hereby supplements the
previously filed STATE'S :MEMORANDUM OPPOSING DEFENDANT'S MOTION FOR
JUDGMENT OF ACQUITTAL OR NEW TRIAL. On June 24, 2013, the Court con~cted both
the State and Defense Coun;;el by email and requested additional case law. Specifically the Court
requested guidance on the ii;sue of whether the Jury could find that Defendant represented the
methamphetamine as weighing 28 grams or more, where the evidence showed the representation
made in each instance was th.at the substance was an ounce, without additional evidence on a
grams-to-ounce conversion.

'
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The State has alreac.y argued by memorandum that the conversion of ounces to grams is a
matter of general knowled1:1e and not evidence specific to the facts of this case. As such, in order
to avoid "substitut[ing] its uiew for that of the jury as to ... the reasonable inferences to be drawn
from the evidence" State v. Carlson, 134 Idaho 389,395, 3 P.3d 67, 73 (Ct. App. 2000), the
Court must assume that the jury could have possessed such knowledge and used it to reach its
verdict. It must keep in mind that we "expect jurors to bring with them to jury service their
background, knowledge and experience." State v. Payne, 146 Idaho 548, 566, 199 P.3d 123, 141
(2008) citing Miller v. Halhr, 129 Idaho 345,350,924 P.2d 607,612 (1996).
As stated in Carlson, the jury is permitted to draw reasonable inferences and the Court

must not substitute its view from that of the jury. A "reasonable inference is a rational and
logical conclusion drawn fr:>m established facts, when such facts are viewed in light ofcommon

knowledge or common expaience." Smith v. Praegitzer, 113 Idaho 887, 892, 749 P.2d 1012,
1017 (Ct. App. 1988)(emp1:.asis added).

In support of the po ;ition that the conversion to and from grams and ounces is common
knowledge th.at the Court i~ required to ascribe to the jury, the State would refer two cases to the
Court. The first of these is State v. Henry, 138 Idaho 364,369, 63 P.3d 490,495 (Ct. App.
2003). In that case the defendant, Henry, argued that insufficient evidence was presented to
show that he knew that the methamphetamine that had been represented to Henry as being an
"OZ" without mention of its weight in grams, weighed 28 grams or more. The Court disagreed.

... the evidence sufficed to permit a reasonable inference that he did know that the packet
contained at least twenty-eight or more grams. The transaction offered in Stewart's
telephone call to Herry specifically involved an OZ, i.e., one ounce, or 28.35 grams, of
illegal drugs. Henry I ~ter met with Stewart pursuant to that telephone call and took the
packet offered and identified expressly by Detective A as an OZ. ... Here, the evidence
sufficed to permit a reasonable inference that Henry knew that he was taking at least
twenty-eight grams of drug from Detective A.
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While the Idaho Court of Appeals was not answering the specific question at issue in this
case, it did find that Henry, hearing that a quantity of methamphetamine was an "OZ" or an
ounce could reasonably infor that it was 28 grams or more. It was not required that he be
provided with a grams to 01mces conversion. He was deemed to know that an ounce was 28
grams or more. Id If a defondant, with all the protections they are afforded, can be assumed to
know that an ounce is 28 grams or more, certainly the same applies to the jury.
That is exactly what the court found in State v. Franklin, 288 A.D.2d 751, 754, 733
N.Y.S.2d 283, 286-287 (201)1), the second case the State would refer to this Court. On review of
an issue practically identical to the one faced by this Court, the Supreme Court Appellate
Division of the Third Judicial Department, in the State ofNew York, determined as follows:

Regarding the chargH of criminal possession of a controlled substance in the fourth
degree, defendant argues that "the People failed to prove, by any acceptable source, that
the weight of the cont·olled substance alleged to have been possessed by the defendant
was one-eighth of an ounce or greater." Proof that defendant possessed an aggregate
weight of one eighth )f an ounce or more of cocaine is required to satisfy an essential
element of the crime cf criminal possession of a controlled substance in the fourth degree
(see, Penal Law§ 220 .09 [1 ]). The record reveals that the People's forensic expert testified
that the substance rec)vered at the scene contained the narcotic drug cocaine. The expert
further indicated that the substance weighed 8.83 grams. Defendant argues that the
witness's failure to cowert the metric weight to the US equivalent expressed in ounces
meant that there was nsufficient proof of weight submitted to the jury. We again find that
argument unpersuasi1Je (see, People v Christofora, 43 A.D.2d 766,cert denied 419 US
867). Moreover, we a!iree with Supreme Court that a grams-to-ounces conversion is
not, as a matter of J,,w, beyond the combined knowledge and experience of a jury.
Notably, defendant doHs not contend that 8.83 grams is less than the US equivalent of one
eighth of an ounce. Accordingly, we find that Supreme Court properly refused to dismiss
this count of the indictnent. (emphasis added).
To date, the State ha; not found a single case that is contrary to the State's position
regarding this issue. State v Henry, 138 Idaho 364, 63 P.3d 490 (Ct. App. 2003) and State v.

Franklin, 288 A.D.2d 751, :'33 N.Y.S.2d 283 (2001) are attached as exhibits to this
memorandum for the Courts review.
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The State reiterates its position that a topic that every child who attends school in the
State of Idaho is instructed on, a topic on which the very same information can be extrapolated
from the labels on everyda) · consumer items ranging from Cheetos® snack foods to Speedstick®
underarm deodorant, is a m 1tter of common knowledge. The application of such juror
knowledge is appropriate a~ it is not extraneous evidence specific to this case. This Court must
assume that the jury utilizec such general knowledge if it is to give "full consideration to "the
right of the jury to ... draw 111 justifiable inferences from the evidence." State v. Huggins, 103
Idaho 422,427, 648 P.2d 1] 35, 1140 (Ct. App. 1982).
The evidence that w:1s presented in this case was that the weight of the substance in each
delivery was represented as an ounce. An ounce is more than 28 grams both factually and
arguably as a matter of law1 If the Court "review[s] the evidence in the light most favorable to
the State" Id, and gives full ,;onsideration to "the right of the jury to ... draw all justifiable
inferences from the evidence," Id. a rational trier of fact could reasonably conclude that an ounce
was more than 28 grams without receiving evidence on the number of grams in an ounce, relying
instead on their own general knowledge of what an ounce and a gram are respectively. A
"grams-to-ounces conversio:1 is not, as a matter of law, beyond the combined knowledge and
experience of a jury." Frankrin. Therefore the Court must deny the motion.
The State requests th 1t the Defendant's motion be denied.

Dated this

/0

day of July, 2013

Peter M. Hatch
Deputy Prosecuting Attorney

1 State

v. Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000).
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------------ ------------ ------Jury instruction on entrapment, containing
language that he "was not ready and willing to
commit the crimes before the law enforcement
officials spoke," did not improperly relieve
the State of its burden to prove defendant's
predisposition to commit drug trafficking
offense, by forcing jurors to only look at what
was said between defendant and undercover
officer and not the physical actions of officer,
where the instruction conformed to the pattern
criminal jury instruction for entrapment, the jury

138 Idaho 3E 4
Court of Appeals o' Idaho.
STATE ofldaho, Plaintiff-Respondent,

v.
Thomas Robert HENRY, Defondant-Appellant.
No. 27660.

Jan. 29, 2003.

Defendant, after being arrested in an undercover sting
operation, was convicted in a jury trial in Fourth Judicial
District Court, Ada County, Cheri C. :opsey, J., of trafficking
in methamphetamine. Defendant appealed. The Court of
Appeals, Gutierrez, J., held that: (1) jury instruction on
entrapment did not improperly relieve State of burden to
prove predisposition, and (2) evic ence was sufficient to
prove that defendant knew he obtained at least 28 grams of
methamphetamine from undercover Jfficer.

was also instructed to decide if defendant was
predisposed to commit the offense "without the
actions" of the officer, and the jury was told that
they could disregard any instructions that applied
to a state of facts they determined did not exist.

[4]

Affirmed.

Criminal Law
,;... Instructions
Whether the jury has been instructed properly is
a question of law over which Court of Appeals
exercises free review.

WestHeadnotes (15)

[I]

Criminal Law
","" Criminal liability

[5]

Defendant failed to preserve for review his
claims that the district court failed to consider
an objective theory of et,trapment, and also
"sentencing entrapment" ·;vhereby the police
targeted him with a specific quantity of drugs so
as to charge him with a mo ·e serious trafficking
offense, where defendant iid not raise claims
before the district court.

In determining whether the trial court should
have given a requested jury instruction, Court
of Appeals must examine whether, based upon
the facts of the case, the given instructions, as a
whole, fairly and accurately reflect the applicable
law.

[6]
[2]

Criminal Law
-~= Necessity of Objections in General

[7]

Criminal Law
<= Defenses in general

Criminal Law
'<:o.. Instructions in general
To constitute error entitling a defendant to relief,
a jury instruction must mislead the jury or
prejudice the defendant.

Absent fundamental error, :he Court of Appeals
will not address an issui: not preserved for
appeal.

(3]

Criminal Law
,:... Construction and Effect of Charge as a
Whole

Criminal Law
.= Comments on facts or evidence in general
Criminal Law
'r Necessity of instructions

'·.··;':",,,iL",':,;Nez~ @, 2CJ"12, Thomson ;:euters Ne, claim lo original U.S. Government Wc,rl~s.
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Criminal Law
..= Instructions Already C iven

A requested jury instruction must be given
where: (1) it properly state; the governing law;
(2) a reasonable view of at least some evidence
would support the defenda1t's legal theory; (3)
the subject of the requestf.d instruction is not
addressed adequately by ot: 1er jury instructions;
and (4) the requested it 1struction does not
constitute an impermissibk comment as to the
evidence.

[11]

0

Evidence was sufficient to permit a reasonable
inference that defendant knew that packet
obtained from undercover officer contained at
least 28 or more grams of methamphetamine
in violation of methamphetamine trafficking
statute; defendant knew he would be getting
an "OZ," which was a street idiom for any
one ounce quantity of any illegal substance,
and the size and clear wrapping of the packet
reasonably permitted defendant to observe the
large quantity ofmethamphetamine it contained.
LC. § 37-2732B(a)(4).

2 Cases that cite this headni ite

[8]

Criminal Law
,,= Construction of instru, :tions given

Court of Appeals is const ·ained to interpret a
jury instruction with careful attention to the
language used and as reas Jnable jurors would
have interpreted it.

[9]

[12]

1 Cases that cite this headn Jte

Controlled Substances
'<.= Sale, distribution, deli very, transfer or
trafficking

Evidence
was
sufficient
to
support
finding that defendant :mew he possessed
methamphetamine, as wou ,d support conviction
for trafficking in methamJ 1hetamine; defendant
took a large clear plastic pa :::ket containing white
powder from undercove:· officer, defendant
attempted to avoid detecticn when taking packet
from officer by looking :rround and checking
for onlookers and leaning into van window to
take packet, defendant hid the packet behind the
driver's seat of his vehicle, defendant stated that
he believed he took possession of either cocaine
or methamphetamine, and :iefendant told officer
that he didn't "do the stuff'' but would give it to
his brother. LC. § 37-2732B(a)(4).

Criminal Law
-~= Nature of Decision Appealed from as
Affecting Scope of Review

On review of a denial of a motion for judgment
of acquittal, Court of Appeals independently
reviews the evidence to determine whether
a reasonable mind could conclude that the
defendant's guilt on every material element of the
offense of which he stands convicted has been
proven beyond a reasonable doubt by substantial
and competent evidence.

Criminal Law
<s=- Terms in common use

Unless otherwise defined, terms contained in
jury instructions must be g ven their plain, nontechnical meanings.

[10]

Controlled Substances
,+- Presumptions and burden of proof

2 Cases that cite this headnote

(13]

Criminal Law
"'-"" Nature of Decision Appealed from as
Affecting Scope of Review
·

On review of a denial of a motion for judgment
of acquittal, Court of Appeals does not substitute
its view for that of the jury as to the credibility
of the witnesses, the weight to be given to the
testimony, or the reasonable inferences to be
drawn from the evidence.

(14]

Criminal Law
,:= Scope oflnquiry

Where the defendant stands convicted, Court of
Appeals views all reasonable inferences from the
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evidence in the state's favor when reviewing a
denial for judgment of acqu .ttal.

told Henry that he would give him one OZ 1 that night to
be followed with cash at a later time. Henry agreed to meet
Stewart later that night.

Statutes
·,"- Plain language; plain, ordinary, common,
or literal meaning

At about I 0:30 p.m., Detective A drove Stewart in a van
to the parking lot of a restaurant in Eagle, Idaho. Henry
approached the van and talked with Stewart and Detective
A, who portrayed herself as Stewart's friend. After some
discussion of Stewart's child custody and addiction problems,
Henry asked, "Do you have anything for me?"

Where the language of a ;tatute is plain and
unambiguous, Court of App ~als must give effect
to the statute, as written, without engaging in
statutory construction.

Detective A responded, "Yes, the stuff," and instructed
Henry, "Stand right there." After looking behind him, Henry
turned back to the window and asked, "What's this?"
Detective A replied, "Some payment. An OZ. Put it on his
account. OK?"

Attorneys and Law Firms

**491 *365 William E. Little, Caldwell, for appellant.
Hon. Lawrence G. Wasden, Attornoy General; Kenneth K.
Jorgensen, Deputy Attorney Genera, Boise, for respondent
Kenneth K. Jorgensen argued.
Opinion

GUTIERREZ, Judge.
Thomas Robert Henry, an attorr.ey, was convicted of
trafficking in methamphetamine mbsequent to a sting
operation in which he met with a client, who was
accompanied by an undercover sheriff's detective, and in
which the detective offered and Henry took a thirty-gram
packet of methamphetamine as paynent for the client's legal
services. We affirm.

I.

FACTUALANDPROCEDLRALSUMMARY
After his arrest on drug charges, Tim Stewart told the police
that he had used cocaine and metbamphetamine to pay for
Henry's legal services, and the police recruited **492 *366
Stewart to carry out an undercov ,r drug investigation of
Henry.
On June 14, 2000, Stewart placed 1. recorded telephone call
to Henry, indicating that he wantec. to make some payment
to Henry for his legal services befcre leaving town. Stewart

·,:··,,e,;:;!l..;,,.-1t\lext

@

Henry responded, "Cash pays my bills," but then stated that
his brother had a brain tumor and that Henry would give "it"
to him "because I don't do the stuff." Stewart advised Henry
that he would pay the rest owed to Henry at a later time.
Henry leaned in toward the vehicle window, took a clear
plastic package containing a white powdery substance from
Detective A's open hand, looked around again, and then
leaned back, putting his hand into his pocket. Henry later said
that, at the time, he thought the "stuff' "might be cocaine."
Police officers arrested Henry as he drove away, finding
the plastic bag containing 30.34 grams ofmethamphetarnine
in his vehicle's floorboard behind the driver's seat. After
informing Henry of his Miranda 2 rights, the arresting
officers asked him why he would accept methamphetamine
as payment for his legal services. Henry stated that he had
been stupid and had wanted to get some kind of payment
from Stewart, who had paid him nothing to date. Henry
denied ever having sold drugs, but admitted to having
purchased I/8th ounce of cocaine for $100-$125 from a
former client, Y.C., about one year prior to the instant arrest.
A detective testified at trial as to Henry's stated belief that the
substance he had taken from Detective A was either cocaine
or methamphetamine.
The state charged Henry by information with trafficking in
methamphetamine or amphetamine, LC. § 37-2732B(a)(4).
At the May 2001 trial, the district court agreed to give a
jury instruction on entrapment, but refused Henry's requested
version. During deliberations, the jury asked the court to
clarify the knowledge element of the trafficking charge and

2013 Thomson ~eutern. Ne, claim lo original U.S. Governme,nt Worffs.
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the elements ofentrapment. The court mpp lied responses, and
the jury subsequently found Henry gt ilty of trafficking.
Henry then filed a motion for judgment of acquittal
under 1.dl!,b,crCriminal _Rule. 29(c). After hearing argument,
the district court denied his motim on the ground that,
because cocaine is, like methamph~ tamine, a Schedule II
controlled substance and because H :nry knew or believed
that he possessed cocaine, substantial evidence allowed the
jury properly to infer that Henry kiew that he possessed
methamphetamine.
The district court entered judgment against Henry and
imposed a unified sentence of five years, with two years
determinate. Henry timely appeals.

II.

ANALYSIS

relief, an instruction must mislead the jury or prejudice the
defendant. State v. Hanson, 130 Idaho 842,844,949 P.2d 590,
592 (Ct.App.1997).
[7] Idaho Code § 19-2132 requires that the trial court
must give to the jury "all matters of law necessary for their
information." LC. § 19-2132(a). Furthermore, a requested
instruction must be given where: (1) it properly states the
governing law; (2) a reasonable view of at least some
evidence would support the defendant's legal theory; (3)
the subject of the requested instruction is not addressed
adequately by other jury instructions; and (4) the requested
instruction does not constitute an impermissible comment as
to the evidence. State v. Fetterly, 126 Idaho 475, 476-77, 886
P.2d 780, 781-82 (Ct.App.1994); State v. Kodesh, 122 Idaho
756, 758, 838 P.2d 885, 887 (Ct.App.1992).
[8]
[9] Henry's entrapment instruction argument fails.
First, Instruction 19 conforms almost identically to pattern
Idaho Criminal Jury Instruction 1513, thus properly stating
the governing law. The court also tailored I.CJ.I 1513

to reflect Stewart's role in the undercover operation and
Henry raises a number of issues on appeal, and other facts. Second, and contrary to Henry's argument that
we herein consider the entrapment iru truction and his denied
Instruction 9 admonished the jury to interpret the word

[11

[21

motion for judgment of acquittal. 3

"spoke" literally, we note that Instruction 19 also called

upon the jury to determine whether Henry was predisposed
to commit the charged offense ''without the actions" of
**493 *367 A. Entrapment
the state or its agent. In addition, the district court gave
[3] Henry argues that Instruction 19 does not adequately
Instruction 23, which stated, in pertinent part, "Whether
reflect the law. Specifically, he chall,:nges the description in
some of the instructions apply will depend upon your
Paragraph 3 oflnstruction 19 of the predisposition element of
determination of the facts. You will disregard any instruction
entrapment that he ''was not ready and willing to commit the
which applies to a state of facts which you determine does
crime before the law enforcement of icials spoke" with him.
not exist." Thus, construed as a whole, the instructions did
Henry argues that, where he was entJ apped by Detective A's
not foreclose the jury from considering whether and how
physical placement of the methamphetamine in his possession
the word "spoke" applied to the evidence placed before it.
and not by her words, the word "spo} e," which the jury must
Third, we are constrained to interpret a jury instruction with
interpret literally, improperly relievej the state of its burden
careful attention to the language used and as reasonable
to prove his predisposition. Henry's argument suggests that
jurors would have interpreted it. State v. Gilman, 105 Idaho
the court should have included his req 1ested language to show
891, 896, 673 P.2d 1085, 1090 (Ct.App.1983). Instructions
his readiness and willingness befon the officers "spoke or
are intended for jurors, and not for judges or lawyers.
interacted" with him.
Unless otherwise defined, terms contained injury instructions
must be given their plain, non-technical meanings. Id Thus,
[5] . [61 Whether the.jury has been. instructed ·properly
. [4]
.
even 1·f the facts h a d not establ"tsbed tha t H enry fi rst spoke
ts a question of law over which w:: exercise free review.
wt·th a state agent w h en h e conversed w1"th Stewart by
State v. Canelo, 129 Idaho 386, 391, 924 P.2d 1230,
telephone and later when he spoke with Detective A, the jury
1235 (Ct.App.1996). In determininE whether the trial court
reasonably would have interpreted the word "spoke," together
should have given a requested jurf instruction, we must
with the word "actions," to consider forms of interaction
examine whether, based upon the fat:ts of the case, the given
necessarily broader than verbal communication. Accordingly,
instructions, as a whole, fairly and accurately reflect the
we conclude **494 *368 that Instruction 19 did not
applicable law. Id To constitute erro: entitling a defendant to

·;..-,,: ·;[,c, •.,t•Je;~t @
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Detective A's hand was contained in a large clear plastic
cylindrically-folded packet, and Henry observed the white
color and powdery texture of the pa~ket's contents. Second,
Henry stored that packet behind the~driver's seat of his vehicle
B. Judgment of Acquittal
and thereby attempted to conceal it. Third, Henry attempted to
[10]
[11] Henry argues that he district court erred in avoid detection by twice looking around and checking for any
denying his :Rule 29(c) motion fo:· judgment of acquittal
onlookers to his actions, first upon Detective A's production
in which he asserted that the ev1 dence was insufficient
of the drug packet and again just prior to reaching into the van
to establish that he knew the s1.bstance given to him
window and taking that packet from her; and also by leaning
by Detective A was methampheta:nine, that he willingly
in toward the window when taking the packet, thus trying
possessed that di:ug, and that he kne" that the quantity of the
to obscure the view of his taking possession of the packet.
methamphetamin·e was at least twen1y-eight grams.
Fourth, Henry placed the packet on his person, drawing his
hand back from the van window and placing the packet in his
[12]
[13]
[14] We independ1:ntly review the evidence to pocket.
determine whether a reasonable mind could conclude that the
defendant's guilt on every material element of the offense
Further, Henry stated that he believed that he took possession
of which he stands convicted has been proven beyond a
of either cocaine or methamphetamine, both being Schedule
reasonable doubt by substantial ar .d competent evidence.
II controlled substances. His response to Detective A's offer
State v. Kopsa, 126 Idaho 512, 521, 887 P.2d 57, 66
of the drug that he didn't "do the stuff," but that he would
(Ct.App.1994); State v. Mata, 107 ltlaho 863,866,693 P.2d
give it to his brother who suffered from a brain tumor,
1065, 1068 (Ct.App.1984). We do not substitute our view for
supports Henry's stated belief that he took possession of
that of the jury as to the credibility of :he witnesses, the weight
an illegal drug. In addition, Stewart and Detective A told
to be given to the testimony, or the reasonable inferences
Henry that an OZ would be traded for his services. Thus, in
to be drawn from the evidence. Sta; e v. Carlson, 134 Idaho
acting out his intention to possess the drug, Henry did not
389,395, 3 P.3d 67, 73 (Ct.App.2000). Moreover, where the
discriminate between the Schedule II controlled substances
defendant stands convicted, we view all reasonable inferences
of cocaine and methamphetamine. In short, either drug would
in the state's favor. Mata, 107 ldaho it 866,693 P.2d at 1068.
have sufficed. Thus, it is reasonable to infer that Henry
mislead the jury or prejudice Henry Thus, we hold that the
district court did not err in giving thit instruction.

[15]
Where the language of a statute is plain and
unambiguous, we must give effect 1o the statute, as written,
without engaging in statutory cons, ruction. State v. Rhode,
133 Idaho 459, 462, 988 P.2d 685, 688 (1999). As relevant
in Henry's case, trafficking under l.C. § 37-2732B(a)(4) is
established where:

Any person ... is knowingly in actual
or constructive possession of [ ]
twenty-eight (28) grams or more
of methamphetamine o · amphetamine
or of any mixture or substance
containing a detectable amount .of
methamphetamine or a:nphetamine ....
On its face, I.C. § 37-2732B(a)(4) establishes that the
defendant must have knowledge as to his actual or
constructive possession of the enumerated substances. See
Statev. Fox, 124 ldaho 924,926, 8ti6 P.2d 181, 183 (1993).
The evidence establishes that Henr:1 knew that he possessed
methamphetamine. First, the substat1ce that Henry took from

knew that he possessed methamphetamine. According to our
standard of review, we view all reasonable inferences in the
state's favor. Moreover, we do not substitute our view for
that of the jury as to the weight it assigned to the evidence
that Henry was mistaken as to the drug in his possession.
We, therefore, conclude that the evidence in the record and
reasonable inferences therefrom sufficed to **495 *369
establish Henry's knowledge of the methamphetamine in his
possession under l.C. § 37-2732B(a)(4).
Finally, we need not consider whether LC. § 37-2732B(a)
(4) requires Henry to have known the quantity of drug
he took from Detective A because the evidence sufficed
to permit a reasonable inference that he did know that
the packet contained at least twenty-eight or more grams.
Cf State v. Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67
(Ct.App.2000). The transaction offered in Stewart's telephone
call to Henry specifically involved an OZ, i.e., one ounce,
or 28.35 grams, of illegal drugs. Henry later met with
Stewart pursuant to that telephone call and took the packet
offered and identified expressly by Detective A as an OZ.
Furthermore, the size and clea:r wrapping of the packet
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reasonably pennitted Henry to obse:-ve the large quantity of
the substance it contained. Again, we do not substitute our
view for reasonable inferences dra·1vn by the jury, and we
view all reasonable inferences in th! state's favor. Here, the
evidence sufficed to permit a reasom.ble inference that Henry
knew that he was taking at least twf nty-eight grams of drug
from Detective A.
Based on the foregoing, we conclud ~ that a reasonable juror
could conclude Henry's guilt beyond a reasonable doubt.
Thus, the district court did not err in denying Henry's motion
for judgment of acquittal.

CONCLUSION

Because the district court did not err in instructing the jury
on Henry's entrapment defense and in denying his motion
for judgment of acquittal, we affirm Henry's judgment of
conviction.

Judge PERRY and Judge Pro Tern JUDD Concur.
Parallel Citations

63 P.3d 490

Ill.

Footnotes

1
2
3

An OZ (pronounce "oh-zee") is

1 street

idiom for a one-ounce quantity of any illicit drug.

See Miranda v. Arizona, 384 U.!i. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
Henry also claims that he suffere ijudicial bias, but concedes that the record supplies nothing by which to review this claim on appeal.
He also states that the district co Jrt failed to consider an objective theory of entrapment, and also "sentencing entrapment" whereby
the police targeted him with a s1,ecific quantity of drugs so as to charge him with a more serious trafficking offense. Henry did not
raise these issues before the distr ,ct court and thus failed to preserve these issues for appeal. Absent fundamental error, this Court will
not address an issue not preservtd for appeal. See State v. Rozajewski, 130 Idaho 644, 645, 945 P.2d 1390. 130 Idaho 644, 945 P.2d
1390, 1391 (Ct.App.1997). Finally, he argues that the court's response to the jury's questions about entrapment misled or misinformed
the jury, a position without meri •where the court merely advised the jury to reread Instructions 4 and 19.

End of Document
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Supreme Court, Appellate DiYision, Third Department, New Y Jrk.
The PEOPLE of the State of New York, Respondent,
V.

Jason FRANKLIN, t\.ppellant.
Nov. 29, 2001.
Following jury trial, defe_1dant was convicted
in the Supreme Court, Rensselaer County, Sheridan, J., of criminal possession of a controlled substance in the fourth degree anc resisting arrest. Defendant appealed. The Supreme Court, Appellate
Division, Cardona, P.J., held that: (1) invalid warrant did not provide probable cause for arrest; (2)
defendant's punching officer provided cause to arrest for assault; (3) trial court was precluded from
considering defendant's trial testimony in its Mapp
hearing determination; (4) instructional error on
resisting arrest charge was harmless; (5) counsel
was not ineffective; (6) sentence was not result of
retaliation or vindictiveness anj was not disproportionate.
Affirmed.

mean 9 1/2 grams," in response to officer's misstatement in telling defendant he was being charged
with felony possession of cocaine because he had 9
1/2 "ounces" in his possession was not result of police interrogation, and thus was admissible even
though defendant had not been given Miranda
warnings.
[21 Arrest 35 <C=65
35 Arrest
35II On Criminal Charges
35k65 k. Authority under warrant. Most
Cited Cases
Invalidly and mistakenly issued warrant could
not provide probable cause for defendant's arrest.
U.S.C.A. Const.Amend. 4.
[3] Arrest 35 <€;::::)63.4(15)
35 Arrest
35II On Criminal Charges
35k63 Officers and Assistants, Arrest
Without Warrant
35k63.4 Probable or Reasonable Cause
35k63.4(15) k. Appearance, acts, and
statements of persons arrested. Most Cited Cases

West Headnotes
[l] Criminal Law 110 <C=411.40

110 Criminal Law
11 0XVII Evidence
11 0XVII(M) Statemercts, Confessions, and
Admissions by or on Behalf of Accused
11 0XVII(M) 13 Interrogation in General
11 0k411.36 What Constitutes Interrogation
11 0k411 .4,J k. Booking or biographical questions. Most Cited Cases
(Formerly 110k412.1(4))
Statement made by defendant during booking
process, "What do you mean 9 1/2 ounces? You

Defendant's response of punching officer when
officer attempted to arrest him on invalidly issued
warrant was act not provoked by unlawful police
activity and, as such, was sufficient to give officer
probable cause to arrest for assault, thereby rendering lawful subsequent seizure of crack cocaine that
defendant tossed from his pocket.
[4] Criminal Law 110 €=>392.49(1)
11 0 Criminal Law
11 0XVII Evidence
11 0XVII(I) Competency in General
11Ok392.1 Wrongfully Obtained Evidence
l lOk.392.49 Evidence on Motions
110k392.49(1) k. In general. Most
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Cited Cases
(Formerly 110k394.6(4) )
Trial court was precluded from considering defendant's trial testimony in its determination of suppression issues raised at Mapp hearing during trial,
where defendant elected not to testify at hearing
and failed to move to reop,~n hearing following
presentation of his trial testimony.

[5] Criminal Law 110 ~4~4
11 OCriminal Law
11 DXVII Evidence
11 0XVIl(R) Opinion Evidence
11 0k492 Effect of O;,inion Evidence
l 10k494 k. Experts. Most Cited Cases
Forensic expert's failure during his testimony
to convert weight of 8.83 grams into ounces for
jury did not preclude finding element that defendant
possessed aggregate weight of one eighth of ounce
or more of cocaine, as required to convict of criminal possession of controlled substance in fourth degree; grams-to-ou nces conversion was not, as a
matter of law, beyond the combined knowledge and
experience of a jury.
[(ij Arrest 35 €;;;;)65

35 Arrest
35II On Criminal Charges
35k65 k. Authority under warrant. Most
Cited Cases

If an arrest warrant does 1ot provide justification for an arrest at the time of its execution, it is
violative of protected Fourth t...mendment interests
regardless of whether it facially appears valid.
U.S.C.A. Const.Amend . 4.
[7] Criminal Law 110 <£:)1172.1(3)
110 Criminal Law
11 0XXIV Review
l l0XXIV(Q) Harmless and Reversible Error
11 Okl 172 Instructions

•
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11 Oki 172.1 In General
11 Oki 172.1 (2) Particular Instructions
1 lOkl 172.1(3) k. Elements and
incidents of offense; definitions. Most Cited Cases
Error in instructing jury on resisting arrest
charge that facially valid arrest warrant is basis for
"authorized arrest" even through warrant would
have been rescinded but for mistake or error was
nonconstituti onal harmless error, where jury was
also instructed that element of authorized arrest
could be found on basis of defendant's commission
of offense in officer's presence, and evidence supported defendant's arrest on charge of assault for
punching officer when officer attempted to arrest
him on warrant.

[8] Criminal Law 110 €=;;,1880
110 Criminal Law
11 OXXXI Counsel
11 0XXXI(C) Adequacy of Representation
11 0XXXl(C) I In General
11 0kl 879 Standard of Effective Assistance in General
11 0kl 880 k. In general. Most Cited
Cases
(Formerly l 10k641.13(1) )
The standard in New York for reviewing a
claim of ineffective assistance of counsel is whether the defendant was afforded meaningful representation. U.S.C.A. Const.Amend . 6.

(9] Criminal Law 110 €=;;,2139
110 Criminal Law
11 0XXXI Counsel
11 0XXXI(F) Arguments and Statements by
Counsel
11 0k2139 k. Expression of opinion as to
guilt of accused. Most Cited Cases
(Formerly l 10k720.5)
Prosecutor's repeated use of the pronoun "I"
during closing, when merely stylistic, did not con-
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stitute an impermissible expression of personal belief or opinion as to defendant's guilt.

[10] Criminal Law lIO <£;;;;;;>1926
110 Criminal Law
11 0XX.XI Counsel
11 0:XXXI(C) Adequacy of Representation
11 0XXXI(C)2 Partic1,1!ar Cases and Issues
l 10k1921 lntroc.uction of and Objections to Evidence at Trial
11 Ok 1926 k. Suppression of evidence. Most Cited Cases
(Formerly l 10k641.13(6))

Counsel's decision not to call defendant as a
witness during Mapp hearing, without proof establishing absence of a strategic o · other legitimate explanation for the claimed error, was insufficient to
demonstrate ineffective assfatance of counsel.
U.S.C.A. Const.Amend. 6.

[11] Sentencing and Punishment 350H €=>
115(3)

•
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350H Sentencing and Punishment
350HVI Habitual and Career Offenders
350HVI(L) Punishment
350Hkl408 k. Drugs and narcotics. Most
Cited Cases
Sentencing and Punishment 350H €=>1420

350H Sentencing and Punishment
350HVI Habitual and Career Offenders
350HVI(L) Punishment
350Hkl420 k. Obstructing justice,
bribery, perjury. Most Cited Cases
Imposition of sentence, as second felony offender, of 6 to 12 years for criminal possession of
cocaine in fourth degree and concurrent one-year
term for resisting arrest was not disproportionate to
offenses, where defendant punched officer during
five-minute tussle resulting when officer attempted
arrest defendant on another charge and defendant
was found in possession of 9 1/2 grams of cocaine.
**284 Craig S. Leeds, Albany, for appellant.

350H Sentencing and Punishment
350HI Punishment in Generil
350HI(E) Factors Related to Offender
350Hkl 15 Exercise o"Rights
350Hkl 15(3) k. Right to stand trial.
Most Cited Cases

Kenneth R. Bruno, District Attorney (Bruce E.
Knoll of counsel), Troy, for respondent.

Retaliation or vindictiveness for exerc1smg
right to trial played no role in defendant's sentencing, as a second felony offender, to a prison term
of 6 to 12 years on conviction for criminal possession of a controlled substance in fourth degree,
where sentence was within statutory parameters and
court expressly disavowed penalizing defendant for
refusing several plea offers ar.d appeared to have
relied primarily on defendan1 1s criminal history,
which included two felony drug convictions.
McKinney's Penal Law §§ 70.06, subds. 2, 3(c),
4(b), 70.15, subd. I.

*751 CARDONA, P.J.
Appeal from a judgment of the Supreme Court
(Sheridan, J.), rendered April 22, 1999 in Rensselaer County, upon a verdict convicting defendant
of the crimes of criminal possession of a controlled
substance in the fourth degree and resisting arrest.

[12] Sentencing and Punishment 350H €==;:)1408

Before: CARDONA, P.J., PETERS,
CARPINELLO and MUGGLIN, JJ.

SPAIN,

Defendant was indicted for criminal possession
of a controlled substance in the fourth degree and
resisting arrest. The crimes stemmed from an incident which occurred during the early morning hours
of August 2, 1998 in the City of Troy, Rensselaer
County. Evidence from the Huntley hearing and/or
the trial established that, at approximately 3 :30
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A.M., a crowd of people gathered in the vicinity of
Congress and Fourth Streets a, local taverns closed.
At that time, Troy Police *"285 Officer Richard
Schoonmaker directed a driver in a line of several
double-parked vehicles on Fourth Street, a one-way
street, to move. Schoonmaker then came upon an
unoccupied vehicle; defendam approached, indicating that he would move it. Af he *752 got into the
vehicle and put it in drive, hc,wever, Schoonmaker
told him to step out, believing there was an outstanding warrant for his arref:t. Defendant became
argumentative, stating that re "wasn't going for
this" and, as he emerged from the vehicle, he
punched Schoonmaker in the ;:ace while attempting
to get away. Schoonmaker f,'I'abbed defendant, a
struggle ensued, and Troy Police Sergeant Gary
Gordon helped Schoonmaker put defendant on the
ground and into handcuffs. During the four to fiveminute struggle, Schoonmake: observed defendant
remove a white rock-like subf:tance from his pants
pocket and both police officers observed defendant
throw the item a short distance away. The item was
retrieved and secured by another police officer.
Thereafter, defendant was transported to the police
station and held in the booking area.
After Schoonmaker receiYed some medical attention at the station, he began the booking process.
Defendant asked what he waf: being charged with
and Schoonmaker indicated assault in addition to
the fact that there was an omstanding warrant for
his arrest. Meanwhile, Gorden completed a field
test of the recovered substance and reported to
Schoonmaker that it tested pm:itive for cocaine and
weighed 9 1/2 grams. Schoonmaker informed defendant that he was also being charged with criminal possession of a controlled substance with intent
to sell and criminal possession of a controlled substance weighing more than OM eighth of an ounce,
in that he had 9 1/2 ounces, 'felony weight". Defendant then stated, "What dci you mean 9 1/2
ounces? You mean 9 1/2 grams."
Defendant sought suppression of the above
statement and the physical i,vidence, contending

•
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that the statement was involuntarily obtained and
the physical evidence was the product of an illegal
arrest. Supreme Court denied both requests and,
following the trial, defendant was convicted of both
charges. Defendant was sentenced, as a second
felony offender, to a prison term of 6 to 12 years on
the conviction for criminal possession of a controlled substance in the fourth degree and to a concurrent one-year definite sentence on the conviction
for resisting arrest. Defendant appeals.
[1] Defendant contends that Supreme Court
erred by denying his motion to suppress his oral
statement. Supreme Court correctly noted that since
defendant was concededly in custody and not given
Miranda warnings, the determinative question was
whether the statement was elicited as the result of
police interrogation (see, People v. Huffman, 41
N.Y.2d 29, 33, 390 N.Y.S.2d 843, 359 N.E.2d 353).
The operative test is whether defendant's statement
"can be said to have been triggered by police conduct which should reasonably *753 have been anticipated to evoke a declaration from [him]" (People
v. Lynes, 49 N.Y.2d 286, 295, 425 N.Y.S.2d 295,
401 N.E.2d 405; see, People v. Damiano, 209
A.D.2d 873, 619 N.Y.S.2d 214, affd. 87 N.Y.2d
477, 640 N.Y.S.2d 451, 663 N.E.2d 607). At the
Huntley hearing, Schoonmaker testified that he did
not administer the Miranda warnings because he
had no intention of questioning defendant. He further testified that he was responding to defendant's
repeated questioning concerning what he was being
charged with when he made the misstatement concerning the weight of the alleged cocaine. Applying
the above-mentioned test to the circumstances
herein, we do not find that Schoonmaker's misstatement when answering defendant**286 amounted to
police interrogation. Accordingly, we find no error
by Supreme Court in that regard.
[2][3] Next, we address defendant's argument
that Supreme Court improperly denied his motion
to suppress the crack cocaine. The Mapp hearing
testimony of a Troy City Court Judge established
that a warrant on an unrelated matter was mis-

© 2C 13 Thomson Reuters. No Claim to Orig. US Gov. Works.

861

•

288 A.D.2d 751, 733 N.Y.S.2d 283, 2001 N.Y. Slip Op. 09620
(Cite as: 288 A.D.2d 751, 733 N.Y.S.2d 283)

takenly issued and not rescinded, which warrant
prompted Schoonmaker to detain defendant in the
first instance. We, therefore, agree with Supreme
Court that the invalidly issued warrant failed to
provide probable cause for defendant's arrest (see,
People v. Jennings, 54 N.Y.2d 518, 522-524, 446
N.Y.S.2d 229,430 N.E.2d 128:2). However, we also
agree with Supreme Court that defendant's action in
striking out at Schoonmaker c,.using him to sustain
a bloody nose "was a calculated act not provoked
by the unlawful police activity" (People v. Wilkerson, 64 N.Y.2d 749, 750, 485 N.Y.S.2d 981, 475
N.E.2d 448) and, as such, was sufficient to attenuate the unlawful detention (see, People v. Boodle,
47 N.Y.2d 398, 418 N.Y.S.2d 352, 391 N.E.2d
1329, cert. denied 444 U.S. 969, 100 S.Ct. 461, 62
L.Ed.2d 383; People v. Townes, 41 N.Y.2d 97, 390
N.Y.S.2d 893, 359 N.E.2d 402). At that point,
Schoonmaker had probable cause to arrest defendant for assault, thereby rendering the subsequent
seizure of the crack cocaine lav•ful.
[4] Furthermore, we find no merit in defendant's claim that Supreme Court erred by failing to
incorporate his trial testimony. which contradicted
Schoonmaker's version of the events, into the Mapp
hearing held during the trial. Although Supreme
Court incorporated the trial testimony of Schoonmaker and Gordon into the hearing, we note that
their trial testimony preceded the Mapp hearing.
We further note that defendant was given the opportunity to testify in the Mapp hearing, but elected
not to do so. Moreover, he failed to move to reopen
the Mapp hearing following th,~ presentation of the
trial evidence (see, People v. Brooks, 279 A.D.2d
429, 719 N.Y.S.2d 848, Iv. denied 96 N.Y.2d 860,
730 N.Y.S.2d 34, 754 N.E.:.d 1117; People v.
Kendrick, 256 A.D.2d 420, 682 N.Y.S.2d 234, Iv.
denied 93 N.Y.2d 900, 689 N.Y.S.2d 712, 711
N.E.2d 988). Thus, Supreme Court was precluded
from considering defendant's trial testimony in its
determination of the suppression *754 issues (see,
People v. Gonzalez, 55 N.Y.2d 720, 721-722, 447
N.Y.S.2d 145, 431 N.E.2d 630, cert. denied 456
U.S. 1010, 102 S.Ct. 2304, 73 L.Ed.2d 1306).
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[5] Defendant also contends that Supreme
Court erred in denying his motions for a trial order
of dismissal and to set aside the verdict because essential elements of both crimes were not proven.
Regarding the charge of criminal possession of a
controlled substance in the fourth degree, defendant
argues that "the People failed to prove, by any acceptable source, that the weight of the controlled
substance alleged to have been possessed by the defendant was one-eighth of an ounce or greater".
Proof that defendant possessed an aggregate weight
of one eighth of an ounce or more of cocaine is required to satisfy an essential element of the crime
of criminal possession of a controlled substance in
the fourth degree (see, Penal Law § 220.09[1] ).
The record reveals that the People's forensic expert
testified that the substance recovered at the scene
contained the narcotic drug cocaine. The expert further indicated that the substance weighed 8.83
grams. Defendant argues that the witness's failure
to convert the metric weight to the U.S. equivalent
expressed in ounces meant that there was insufficient proof of weight submitted to the jury. We
again find that argument unpersuasive (see, People
v. Christofora, **287 43 A.D.2d 766, 350 N.Y.S.2d
772, cert. denied 419 U.S. 867, 95 S.Ct. 123, 42
L.Ed.2d 105). Moreover, we agree with Supreme
Court that a grams-to-ounces conversion is not, as
a matter of law, beyond the combined knowledge
and experience of a jury. Notably, defendant does
not contend that 8.83 grams is less than the U.S.
equivalent of one eighth of an ounce. Accordingly,
we find that Supreme Court properly refused to dismiss this count of the indictment.
Regarding the resisting arrest charge, defendant
argues that since his arrest was unlawful, there was
no "authorized arrest" to resist (Penal Law §
205.30). As noted above, while an arrest pursuant
to the warrant may not have been authorized, an arrest on the charge of assault was authorized. Accordingly, we find that Supreme Court properly refused to dismiss this count of the indictment.
[6][7] Defendant's next contention is that Su-
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preme Court erred in reinstructing the jury on the
"authorized arrest" element of the charge of resisting arrest when it added the following to the original charge:
[A]n arrest is authorized wh,~n it is made upon a
facially valid arrest warrant or if it is made by a
police officer who has a reamnable cause to believe that a defendant has c,lmmitted an offense
in his presence. A facially valid arrest warrant issued by a Court with proper jurisdiction is not
rendered invalid or does not render an arrest invalid pursuant *755 to an unauthorized arrest
through some mistake or error that warrant is not
canceled or rescinded.
We agree with defendant :hat the second sentence in the above excerpt is incorrect. The Court of
Appeals has indicated that if an arrest warrant does
not provide justification for an arrest at the time of
its execution, it is violative of protected Fourth
Amendment interests regardlef:s of whether it appears valid (see, People v. J,mnings, 54 N.Y.2d
518, 522-523, 446 N.Y.S.2d 229, 430 N.E.2d 1282,
supra ). However, Supreme Court alternatively
charged the jury that it might find defendant's arrest
authorized "if it is made by a police officer who has
a reasonable cause to believe rhat a defendant has
committed an offense in his presence". Schoonmaker testified that at the station, he initially informed defendant that he was under arrest for assaulting him. The record evidence amply supports
the existence of probable caus,~ for defendant's arrest on that charge and, therefore, the key element
of resisting arrest, an "authorized arrest", was satisfied. Accordingly, the jury was not required to rely
upon the invalidated warrant as a basis for defendant's arrest. Under the circumHtances, we find the
reinstruction to be nonconstitutional harmless error
since there was no significant probability that the
jury would have acquitted defendant on the charge
of resisting arrest in light of' the overwhelming
evidence of his guilt (see, People v. Peacock, 68
N.Y.2d 675, 676--677, 505 '.ll'.Y.S.2d 594, 496
N.E.2d 683; People v. Crimmins, 36 N.Y.2d 230,
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241-242, 367 N.Y.S.2d 213, 326 N.E.2d 787).
[8] [9) We tum next to defendant's claim that he
was deprived of the effective assistance of counsel.
He bases that argument on defense counsel's failure
to object to allegedly improper comments made by
the prosecutor during summation and his failure to
have defendant testify during the Mapp hearing.
The standard in New York for reviewing a claim of
ineffective assistance of counsel is "whether the defendant was afforded 'meaningful representation' "
(People v. Henry, 95 N.Y.2d 563, 565, 721
N.Y.S.2d 577, 744 N.E.2d 112, quoting People v.
Benevento, 91 N.Y.2d 708, 712, 674 N.Y.S.2d 629,
697 **288 N.E.2d 584). Defendant contends that
the prosecutor's repeated use of the pronoun "I"
constituted an impermissible expression of personal
belief or opinion as to defendant's guilt. Such usage
was merely stylistic and did not, in our view, constitute an impermissible expression of belief or
opinion.
[10] Furthermore, defendant's challenge of defense counsel's decision not to call defendant as a
witness during the Mapp hearing, without proof establishing the absence of a strategic or other legitimate explanation for the claimed error, is insufficient to demonstrate ineffective assistance of counsel (see, People v. Garcia, 75 N.Y.2d 973, 974, 556
N.Y.S.2d 505, 555 N.E.2d 902; People v. Ahl, 243
A.D.2d *756 985, 987, 663 N.Y.S.2d 907, Iv.
denied 91 N.Y.2d 868, 668 N.Y.S.2d 566, 691
N.E.2d 638). On the record before us, we conclude
that defendant received meaningful representation.
Defense counsel made motions to suppress evidence and dismiss the indictment, " delivered cogent
opening and closing arguments * * *, pursued a
plausible defense strategy, conducted effective
cross-examination [of adverse witnesses], and made
appropriate objections" (People v. Crandall, 285
A.D.2d 742, 743, 728 N.Y.S.2d 580). Therefore, we
find no merit to defendant's claim of ineffective
representation.
[ 1I] Defendant also argues that his sentence
was excessive. He indicates that Supreme Court im-
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properly considered his failun to plead guilty in determining the sentence. While the record discloses
that the court referred to the fact that defendant refused several plea offers, it expressly disavowed
penalizing him for doing so and appears, instead, to
have primarily relied on defendant's criminal history, an appropriate sentencing factor. Accordingly,
we cannot say that retaliation or vindictiveness for
ex:ercising the right to trial pkyed a role in defendant's sentencing (compare, People v. Cox, 122
A.D.2d 487,505 N.Y.S.2d 241).
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[12] Additionally, we have noted that " 'the
imposition of the sentence rests within the sound
discretion of the trial court, a1d we should not interfere unless there has been a clear abuse of discretion or extraordinary circumstf,.nces' " (People v. Simon, 180 A.D.2d 866, 866, 580 N.Y.S.2d 493, Iv.
denied 80 N.Y.2d 838, 587 N. Y.S.2d 922, 923, 600
N.E.2d 649, 650, quoting People v. Harris, 57
A.D.2d 663, 663, 393 N.Y.S.2d 608). Given defendant's criminal history, which includes two
felony drug convictions, and :he fact that his sentence was within the applicable statutory parameters for the particular crimes (see, Penal Law §
70.06[2], [3][c]; [4][b]; § 70.15 [I] ), we find no
abuse of discretion by Supreme Court. Moreover,
we find no extraordinary circumstances warranting
modification in the interest of justice (see, CPL
470.15[6][b]) nor do we find the sentence disproportionate to the offenses.
We have considered defendant's remaining
contentions and find that they are either unpreserved or lack merit.
ORDERED that the judgment is affirmed.
PETERS, SPAIN, CARPINELLO and MUGGLIN,
JJ., concur.
N .Y.A.D. 3 Dept.,2001.
People v. Franklin
288 A.D.2d 751, 733 N.Y.S.2c 283, 2001 N.Y. Slip
Op. 09620
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Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P.O.BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734--1606
ISB #1442
ISB #7538

Attorneys for Defendant

IN THE DISTFJCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)

Case No. CR-2011-14836 and
GR-W12-10l3r-~

)
)
)

MEMORANDUM IN SUPPORT
OF DEFENDANT'S RENEWED
MOTION FOR JUDGMENT OF
ACQUITTAL AND/OR MOTION
FOR NEW TRIAL

)

)
)

'-------!

*****
COMES No,v Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Memorandum in Support of he.! Renewed
Motion for Judgment of Acquittal and/or Motion for New Trial.

MEMORANDUM-1
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The basis for Defendant's Motion is that the State has failed to introduce evidence
on an essential element of the crime of Trafficking.
Specifically, Defendant claims that insufficient evidence was presented as to the
amount of drug necessary to justify a charge of Trafficking, i.e., more than 28 grams.
The Prosecution in this matter has filed two Memoranda opposing Defendant's
Renewed Motion for Judgment of Acquittal and/or New Trial. The State cites State v.

Huggins, 103 Idaho 422,427 (Ct.App. 1982), on the proposition that on a Motion for
Judgment of Acquittal under Idaho Criminal Rule 29, the Trial Judge must "review the
evidence in the light most favorable to the State, recognizing that full consideration must
be given to the right of the jury to determine ... the weight to be afforded evidence, as

well as the right to draw all justifiable inferences from the evidence." [emphasis added.]
Further, the Prosecution cites State v. Franklin, 288 AD.2d 751, 754, 733
N.Y.Supp.2d 283, fo:r the proposition that a "grams-to-ounces conversion" is not, as a
matter of law, beyond the combined knowledge and experience of a jury."
Taking these two cases together, the Prosecution's position is basically that if the
Court reviews the evidence in the light most favorable to the State and gives full
consideration of the light of the jury to draw all justifiable inferences from the evidence, a
rational trier-of-fact could reasonably conclude that an ounce is more than 28 grams
without r~eiving evidence on the actual number of grams in an ounce, thereby
reasonably concluding that all elements necessary for the conviction had been presented
and would justify a verdict of guilty.
Quite frankly,, the Defendant would agree with most of the legal authority cited by

MEMORANDUM - 2
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the Prosecution. However, Defendant cannot agree that it is relevant. The Prosecution
has conveniently ignored two very important factors. The Court specifically declined to
take judicial notice of the number of grams in an ounce, and the law is clear that facts not
traditionally cognizable must be proved. Holtz v. Babcock, 143 Mont. 371,390 P.2d 801,

Leahy v. Department ofRevenue, 266 Mont. 94, 879 P.2d 653 (1994).
However, since the Judge denied judicial notice, the jury had to find that there
were "more than 28 grams" involved in this case to convict, which brings up the second
issue. The only evidence presented during the entire testimony was a statement of Officer
Sweezy who responded to the question, "how many grams are there in an ounce?" He
responded that there were "approximately 28." There simply was no other evidence
offered regarding the nmnber of grams of drugs involved in this case.
The Prosecution did state in his closing argmnent that the Officer had testified that
there were "more than 28 grams" involved. This was clearly erroneous, if not improper,
and did amount to at least, an impermissible influence on the jury. Hard v. Burlington,

N.R. Co., 870 F.2d 1454, 1462 (9 th Cir. 1989). The fact that the jury heard the
Prosecution's erroneous statement can only strengthen Defendant's position in this
matter.
The question of whether the Court's refusal to take judicial notice of the grams-toounces conversion tables was erroneous, whether it was right or wrong, is irrelevant. The
Court did what it did and thereby set the standard regarding which party had what burden
of proof and, more importantly, what evidence had to be produced to convict the
Defendant. In other words, right or wrong, the rules were laid down by the Court, and in
MEMORANDUM - 3
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order for the jury to Gonvict the Defendant, the Prosecution had to prove that there was a
representation of "28 grams or more" of drugs involved in this transaction. All that was
proven by the Prosecution was that there were "approximately" 28 grams in an ounce,
which is not sufficient to support a conviction because the Prosecution did not prove a
major element of this crime beyond a reasonable doubt. "More than 28 grams" would be
beyond a reasonable doubt. Approximately 28 grams is not. And, certainly the
Prosecution's representation to the jury in his closing argument that the Officer had
testified that there were "more than 28 grams in an ounce", is not only erroneous, but
improper, and creates an impermissible influence on the jury requiring an acquittal and/or
new trial.
It should be noted that the law in most jurisdictions follows the rule that it is
discretionary with the T1ial Court whether it will take judicial notice of well-established
patterns of fact, usually depending upon the nature of the subject matter, the issue
involved, the apparent justice, and the circumstances of the particular case. Brough v.
Ute Stampede Ass 'n., 105 Utah 446, 142 P.2d 670 (1943).

The test of whether a court will take judicial notice of a fact is whether sufficient
notoriety will attach to the fact, and if there is any doubt either as to the fact itself or as to
its being a matter of common knowledge, evidence will be required. Ecco High
Frequency Corp. v. Amtorg Trading Corp., 81 N.Y.S.2d. 610 (1948). Judicial notice

should be exercised with caution, and care taken that the requisite notoriety exists, and
every reasonable doubt as to whether sufficient notoriety exists should be resolved in the
negative. Timson v. Manufacturer's Coal & Coke Co., 119 S.W. 565 (1909). The power

:MEMORANDUM - 4
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of judicial notice is, as to matters claimed to be matters of general lmowledge, one to be
used with caution, and if there is any doubt, either as to the fact itself or as it its being a
matter of common lmowledge, evidence should be required. Communist Party of U.S. of
America v. Peek, 127 P.2d 889 (1942). For a fact to be subject to judicial notice, is must
be so notorious that court may properly assume its existence without proof. Masters v.
Rodgers Development Group, 321 S.E.2d 194 (1984).
Essentially, by convicting the Defendant of conspiring to deliver "more than 28
grams of drugs", the jury must have considered information that was not admitted at trial.

CONCLUSION
Idaho Rule of Evidence 201 (b) provides that a judicially noticed fact must be one
not subject to reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial court, or (2) capable of accurate and ready determination
by resort to sources whose accuracy cannot be reasonably questioned. "A court must talce
judicial notice if requested by a party and supplied with the necessary information."
Idaho Rule ofEvidence 201(b), N£IWman v. State, 149 Idaho 225,227 (Ct.App. 2010).

In the instant case, the Court denied the State's request to talce judicial notice of
the conversion of one ounce into grams. As such, it can only be assumed that the
information that is sought to be talcen notice of is information that is not generally !mown
within the territorial jurisdiction of the court, and/or was not capable of accurate and
ready determination. Further, documents generally should be placed into evidence
through ordinary avenues. N£IWman v. State, 149 Idaho 225,227 (Ct.App. 2010). This is
done by laying an appropriate foundation to demonstrate the documents authenticity and

MEMORANDUM - 5
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relevance. (See Idaho Rule of Evidence 901 and 902.) The State failed to introduce any
evidence in support of their requested judicial notice. It is also worth noting that the State
has requested that the Court take judicial notice of a fact that forms an essential element
of the charges in the instant case.
Defendant's argument in relation to the confidential informant jury instruction has
already been set forth of record.
Defendant requests that this Honorable Court order that the Defendant be
acquitted on all counts, or, in the alternative, that she be granted a new trial.
DATED This

_lb day of July, 2013.
FULLER LAW OFFICES

t
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the ~ a y of July, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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DISTRICT COURT

Plfth Judicial District

County of Twin Falla • State of Idaho

JUL 15 2013

By--.-4-fl----Cla-rk
Deputy Clede

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES
.

CR-2011-0014836/CR-2012-J!1*

State of Idaho vs. Bryann Kristine Lemmons Pr sen
NotPresent )
Hearing type: Motion for Judgment of Acqu1 a or New Trial
Hearing date: 7/15/2013
Time: 10:30 AM
Courtroom: 2
.
Judge: Randy J. Stoker
Minutes Cle! ~ n g e y g ~ ~
Court repo~Tracy B~sdale
Defense Attorney: ~ I
Prosecutor:-~
...........
~
......-'""""~:;...::-'--'->"-_,/_~-~--=-

u_~
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JUL 15 2013
By

/,'(}l)f'.M

A

Cieri<

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
State of Idaho,
Plaintiff,

Case No. CR-2012-10131, CR-201114836

vs.
ORDER GRANTING MOTION FOR
NEW TRIAL IN PART, DENYING
MOTION FOR NEW TRIAL IN PART
AND DENYING MOTION FOR
JUDGMENT OF ACQUITTAL

Bryann Kristine Lemmons,
Defendant.

On June 13, 2013, the Defendant filed a Renewed Motion for Judgment of Acquittal and
Motion for New Trial. Hearing was held on July 15, 2013. For the reasons stated on the
record, the Court holds as follows:
1. The Motion for Judgment of Acquittal is DENIED.
2. The Motion for New Trial on Count 1 Part 1 and Count 2 Part 1 is DENIED.
3. The Motion for New Trial on Count 1 Part 2 and Count 2 Part 2 is GRANTED.
4. The Motion for New Trial on Counts 3 and 4 is GRANTED.
IT IS SO ORDERED.

Dated this

,-/,-

_Jl day of July 2013.
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CERTIFICATE OF SERVICE

I hereby certify that on the
/'J day of July 2013, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:
Peter Hatch
Twin Falls County Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
c-0"court Folder

Dan Brown
PO Box L
161 Main Avenue West
Twin Falls, ID 83303-1806

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( i),-Caurt Folder

Do~~
Clerk
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DISTRICT COURT

Fifth Judicial District

County of lwln Falla • State of Idaho

Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

JUL 15 2013
By

lo: ~1 AM
Clerk

Deputy Clerk

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No. CR-2011-14836 and
CR-2012-10131
SUPPLEMENTAL
MEMORANDUM IN SUPPORT
OF DEFENDANT'S RENEWED
MOTION FOR JUDGMENT OF
ACQUITTAL AND/OR MOTION
FOR NEW TRIAL

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby submits the following Supplemental Memorandum in Support of her
Renewed Motion for Judgment of Acquittal and/or Motion for New Trial.
The Prosecution in this matter has argued vehemently that, evidently, the Court
was wrong in not taking judicial notice that one ounce is more than 28 grams. And, had

SUPPLEMENTAL MEMORANDUM - 1
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no one brought it up during the trial, i.e., no one moved for judicial notice of that fact,
then Defendant's position that the jury could not have based their decision on that fact
would not have been as strong.
However, once the Motion was made and the Court denied said Motion, the
Court, in effect, stated (created a limitation) that the conversion of "one ounce to more
than 28 grams" is not judicially cognizable. Therefore, the Prosecution was put in a
position of having to present evidence that there was "more than 28 grams in one ounce"
and evidence of one ounce only would simply not do.
There are statutes that require the Court to take judicial notice under certain
circumstances, and Idaho certainly has one which states "[A] court must take judicial
notice ifrequested by a party and supplied with the necessary information." Idaho Rule
ofEvidence 201 (b), Newman v. State, 149 Idaho 225, 227 (Ct.App. 2010). However, that
is not the situation here, as the Prosecution never produced the "necessary information".
The real issue is not whether the conversion of "one ounce to more than 28
grams" is capable of judicial notice. The question is, what effect did the Judge's decision
have in not taking judicial notice of that factor? Essentially, the Court made it necessary
for the Prosecution to prove that there were "more than 28 grams" of drugs involved and
proving that there was one ounce involved simply wouldn't do it. The Prosecution failed
to do this.
Even if the Court was in error in this regard, which it was not, the Court's denial
of the Prosecution's Motion to take judicial notice from that point on affected both the
Prosecution and, more importantly, the defense's strategy.
SUPPLEMENTAL MEMORANDUM - 2
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Based upon the Court's ruling, if the Prosecution didn't prove "more than 28
grams" the situation completely changed regarding what the defense must prove or
disprove, i.e., there would be no need to have Defendant testify at all because the
Prosecution had not proven their case. Should this Court now rule that the jury could
take judicial notice that one ounce was "more than 28 grams", Defendant's rights to
defend herself would have been passed-over because defense counsel would have been
under the impression that the Defendant would not need to testify. This created a "leapfrog" effect over the Defendant's constitutional rights to due process.
In other words, defense counsel in this case could have relied upon the Court's
ruling to their detriment, because they would have been under the impression that they
did not need to put on any evidence that there was "less than 28 grams".
So, any argument that this was harmless error is obviously frivolous because it
directly affected the constitutional rights to due process and, additionally, involved a
major element of the crime of Trafficking.
Basically, because of the Prosecution's Motion and the Court's denial, the
Prosecution was required to prove "more than 28 grams" to obtain a conviction.
And certainly this Court could not find harmless error considering the fact that the
jury must have been influenced by the Prosecution's statement during closing arguments
that Officer Sweezy had testified to "more than 28 grams". To find harmless error in this
matter would have the effect of the Prosecution "leap-frogging" over Defendant's
constitutional rights to due process. A directed verdict would have been in order in this
case and possibly more appropriate. But, an acquittal will certainly do.

SUPPLEMENTAL MEMORANDUM - 3

877

•

•

Consider the following cases:

Holtz v. Babcock, 143 Mont. 371,390 P.2d 801. Facts which are not judicially
cognizable must be proved, even though known to the Judge or to the Court as an
individual.
Brown v. Piper, 91 U.S. 37, 23 L.Ed. 200, The Canadian St. Regis Band of
Mohawk Indians v. State ofNew York, N.D.N.Y. (7-8-20) (July 8, 2013), Holtz v.
Babcock, 143 Mont. 371,390 P.2d 801. The individual and extra-judicial knowledge on
the part of the judge will not dispense with proof of facts not judicially cognizable, and
cannot be resorted to for the purpose of supplementing the record.
Brough v. Ute Stampede Ass 'n., 105 Utah 446, 142 P.2d 670 (1943). It is
discretionary with the trial court whether it will take judicial notice of well-established
matters of fact, the Court's rulings thus usually depending upon the nature of the subject,
the issue involved, the apparent justice, and the circumstances of the particular case.
Brown v. Piper, 91 U.S. 37, 23 L.Ed. 200, The Canadian St. Regis Band of
Mohawk Indians v. State ofNew York, N.D.N.Y. (7-8-20) (July 8, 2013). It has been
stated that in exercising this discretionary power, the Court should proceed with great
caution.
State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re Care & Treatment of
Ontiberos, 295 Kan. 10,287 P.3d 855 (2012). There is no rule of trial practice more
universally accepted and applied than the rule that counsel may not introduce into his
argument to the jury statements unsupported by evidence produced on the trial and made
not as expressions of belief or proof, but as assertations of fact.
Waldron v. Waldron, 156 U.S. 361, 39 L.Ed. 453, 15 S.Ct. 383. A statement by
counsel and argument of facts not in evidence are a mistreatment of the evidence and
generally regarded as reversible error, especially if the statement of the facts not in
evidence is willful.
Bryant v. Tulare Ice Co., 125 Cal.App.2d 566,270 P.2d 880. It has been
recognized that the trial court is in a favorable position to determine the effect of the
argument, and consequently it has been quartered a larger measure of discretion in
determining whether the verdict was affected.
RESPECTFULLY SUBMITTED This

J5~
day of July, 2013.

FULLER LAW OFFICES

mey for Defendant
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CERTIFICATE OF MAILING AND FACSIMILE
I, the undersigned, do hereby certify that on the /'5~ay of July, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
(208) 736-4120
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Fifth Judicial District
County of Twin Falls - State of Idaho
July 16, 2013 2:27 PM

By_ _ _ _ _ _ _ ____
Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301
STATE OF IDAHO,
Plaintiff.

Y\

Deputy Clerk

)

)

vs.

CASE NO: CR-2012-0010131

)
)
)

Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83341
Defendant.

NOTICE OF HEARING

)
)
)
)

DOB:
DL:

__

__________

)
)
)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Pretrial Conference Friday, August 09, 2013
Judge:
Honorable Randy J. Stoker
Jury Trial
Judge:

Tuesday, August 20, 2013
Honorable Randy J. Stoker

01:30 PM

08:30 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Tuesday, July
16, 2013.

Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
Wildman and Williamson.
Mailed- -

Private Counsel:
Greg J Fuller
PO Box L
Twin Falls ID 83303
Prosecutor:

Box-,L.

Grant Loebs

--

Mailed

Box/

rel<.

Dated: Tuesday, July 16, 2013
Kristina
-Cieri< of the District Court

By:
NOTICE OF HEARING

A~4"t ~

eputy Cle

880

•

•
Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. O.BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

W/3 JUL f 8 p!, ,,. II J• 4b

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANNKRISTINELEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin
Falls County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 29th day of July, 2013, at
10:30 o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin

Falls County Courthouse, County of Twin Falls, City of Twin Falls, State ofldaho, the
above-named attorney for the Defendant will call up for disposition by the Court her

NOTICE OF HEARING - 1
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Motion to Reinstate Bond.

Counsel requests oral argument at this hearing. Counsel hereby advises the
Court, opposing counsel and the parties of their intention to produce testimony and
evidence at the hearing, and further advises the Court, opposing counsel and the parties of
their intention to cross-examine any witnesses.
DATED This

Ji~

of July, 2013.

FULLER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the ~ y of July, 2013, I caused a
true and correct copy of the foregoing Notice of Hearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

)
)
)

MOTION TO
REINSTATE BOND

)
)
)

*****
COMES NOW Defendant, by and through her attorneys of record, Fuller Law
Offices, and hereby requests that this Honorable Court reinstate the bond previously
posted in the above-entitled matter.
Counsel requests oral argument.

,st;/

DATED This

}!d day of July, 2013.
FULLER LAW OFFICES
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CERTIFICATE OF MAILING

I, the undersigned, do hereby certify that on t h e ~ y of July, 2013, a true and
correct copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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ID ATTY GEN - CRIM DIV

NO. 576

P. 2

[HSTRICl COURT
TWIN FALLS CO. IDAHO

LAWRENCE G. WASDEN .
Attorney General
State of Idaho

FILED

2013 JUL 24 PM 3: 23

PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

BY_______________ _

CLERX
~--DEPUTY

KENNETH K. JORGENSEN
Idaho State Bar# 4051

Deputy Attorney General
P. 0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR lWIN FALLS COUNlY ·

)

STATE OF IDAHO

)

)
)

Plaintiff-Appellant,

Case Nos. CR-2012-10131

)

vs.

)

BRYANN KRISTINE LEMMONS,
Defendan~Respondent

)
}
)
}

NOTICE OF APPEAL

TO:
BRYANN KRISTINE LEMMONS, THE ABOVE-NAMED
RESPONDENT, DANIEL S. BROWN, FULLER LAW OFFICES, PO BOX L, 161
MAIN AVENUE WEST, 1WIN FALLS, 83301, ANO THE CLERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named appellant. State of Idaho, appeals against the

above-named respondent to the Idaho Supreme Court from the ORDER
GRANTING MOTION FOR NEW TRIAL IN PART, DENYING MOTION FOR

NOTICE OF APPEAL - 1

885

JUL. 24. 2013 2:54PM

•

ID ATTY GEN - CRIM DIV

•

NO. 576

P. 3

NEW TRIAL IN PART AND DENYING MOTION FOR JUDGMENT OF

ACQUITTAL, entered in the above-entitled action on the 15th day of July, 2013,
The Honorable Randy J. Stoker presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court,

and the judgments or orders described in paragraph 1 above are appealable
orders under and pursuantto Rule 11(c){8), I.A.R.

3.

Preliminary statement of the Issue on appeal: Whether the district

court erred in granting a new trial based on a perceived lack of evidence of how
many grams are in an ounce.
4.

To undersigned's knowledge, no part of the record has been

sealed.

5.

The appellant requests the preparation of the following portions of

the reporter'& transcript:
a.

The jury trial held May 29 and 30, 2013 (Tracey Barksdale,

reporter, estimated number of pages unknown);
b.

The hearing on the motion for acquittal or new trial held July

15, 2013 (Tracey Barksdale, reporter, estimated number of pages
unknown).
6.

Appellant requests the normal clerk's record pursuant to Rule 28,

I.AR.

NOTICE OF APPEAL - 2
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7.

.TTY GEN - CRIM DIV

I certify:
(a)

•

NO. 576

P, 4

A copy of this notice of appeal is being served on each

reporter of whom a transcript has been requested as named below at the
address set out below:
TRACY BARKSDALE
Court Rep0rter
Twin Falls District Court
PO Box 126
Twin Falls, ID 83303-0126
(b)

Arrangements have been made with the Twin Falls County

Prosecuting Attorney who wlll be responsible for paying for the reporter's
transcript;
(c)

The appellant is exempt from paying the estimated fee for

the preparation of the record because the state of Idaho is the appellant (Idaho

Code§ 31-3212);
(d)

There is no appellate filing fee since this is an appeal in a

criminal case (I.A.R. 23{a)(8));
(e)

SeNlce is being made upon all parties required to be served

pursuant to Rule 20, IA.R.
DATED this 24th day of July, 2013.

NOTICE OF APPEAL - 3
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CERTIFICATE OF MAILING

•

NO. 576

P. 5

I HEREBY CERTIFY that I have this 24th day of July, 2013, caused a true
and corred copy of the attached NOTICE OF APPEAL to be placed in the United
States mail, postage prepaid, addressed to:
THE HONORABLE RANDY J. STOKER
Twin Falls District Court
PO Box 126
Twin Falls, ID 83303-0126
PETER M. HATCH
Twin Falls County Prosecutors Office
PO Box 126
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Attorn ey at Law
P. O.Bo xL
161 Main Avenu e West
Twin Falls, ID 83301
Telephone: (208) 734-16 02
Facsimile: (208) 734-16 06
ISB #1442
ISB #7538
Attorneys for Defen dant

IN THE DISTR ICT COUR T OF THE FIFTH JUDIC IAL DISTR ICT

OF THE

S
STAT E OF IDAH O, IN AND FOR THE COUN TY OF TWIN FALL

**** *
THE STAT E OF IDAH O,
Plaintiff,
vs.
BRYANN KRIST INE LEMM ONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-20 11-148 36 and
CR-2012-10131

MOTI ON FOR
RECO NSIDE RATIO N
AND MEM ORAN DUM IN
SUPP ORT THER EOF

**** *
Law
COME S NOW Defendant, by and throug h her attorneys of record, Fuller
Offices, and hereby moves this Honorable Court to recons ider its decisio
Granting Motio n for New Trial in Part, Denyi ng Motio n for New Trial

n and Order

in Part an.d
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Denying Motion for Judgment of Acquittal entered on or about July 15, 2013. Said
Motion is based upon Idaho Criminal Rule 12. In Support of said Motion, the Defendant
states as follows:
Counsel for Defendant previously filed a Renewed Motion for Judgment of
Acquittal and Motion for New Trial. The hearing was held on July 15, 2013, and the
Court ruled as follows:
1. The Motion for Judgment of Acquittal is denied.
2. The Motion for New Trial on Count 1 Part 1 and Count 2 Part 1 is denied.
3. The Motion for New Trial on Count 1 Part 2 and Count 2 Part 2 is granted.
4. The Motion for New Trial on Counts 3 and 4 is granted.
The Court's decision was evidently based upon the fact that: (a) the State had not
provided sufficient evidence to support a verdict of guilty to Conspiracy to Traffic
Methamphetamines, and (b) Delivery was a lesser included offense of Conspiracy to
Traffic Methamphetamines, and evidently, the State had proven their case of Delivery
against Defendant.
The Defendant takes exception to these rulings and asks the Court to reconsider
its decision for the following reasons:
The recent case of Evans v. Michigan, 133 S.Ct. 1069, 185 L.Ed.2d 124, 81
U.S.L.W. 4103, 13 Cal. Daily Op. Serv. 1975, 2013 Daily Journal D.A.R. 2322, 24 Fla.

L. Weekly Fed. S 21, which was decided February 20, 2013, and specifically abrogates
State v. Korsen, 138 Idaho 706, 69 P.3d 126, would seem to indicate that because the
State had failed to provide sufficient evidence to support a verdict of guilty against the
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Defendant, that the Defendant is deemed to be acquitted of the charge of Conspiracy to
Traffic and retrial of Defendant on this charge would be barred by the Double Jeopardy
Clause of the Constitution.
Defendant does not take exception to the finding by the Court that the State had
not provided sufficient evidence to support the verdict but, rather, takes exception to the
Court's remedy of ordering a new trial. It is Defendant's position that the Court's abovestated finding amounts to an acquittal, despite the Court's denial of an acquittal, i.e., it
doesn't matter what the Court called it, the finding by the Court amounts to an acquittal.
In this regard, the Court in Evans v. Michigan sets out as follows:
[O]ur cases have defined an acquittal to encompass any ruling that the
prosecution's proof is insufficient to establish criminal liability for an
offense. See ibid., and n. 11; Burks v. United States, 437 U.S. 1, 10, 98
S.Ct. 2141, 57 L.Ed.2d 1 (1978); United States v. Martin Linen Supply
Co., 430 U.S. 564, 571, 97 S.Ct. 1349, 51 L.Ed.2d 642 (1977). Thus an
"acquittal" includes "a ruling by the court that the evidence is insufficient
to convict," a "factual finding [that] necessarily establish[es] the criminal
defendant's lack of criminal culpability," and any other "rulin[g] which
relate[s] to the ultimate question of guilty or innocense." Scott, 437 U.S.,
at 91, 98, and n. 11, 98 S.Ct. 2187 (internal quotation marks omitted).
These sorts of substantive rulings stand apart from procedural rulings that
may also terminate a case midtrial, which we generally refer to as
dismissals or mistrials. Procedural dismissals include rulings on questions
that "are unrelated to factual guilty or innocense," but ''which serve other
purposes," including "a legal judgment that a defendant, although
crimina11y culpable, may not be punished" because of some problem like
an error with the indictment. Id., at 98, and n. 11, 98 S.Ct. 2187.
Both procedural dismissal and substantive rulings result in an early end to
trial, but we explained in Scott that double jeopardy consequences of each
differ. "[T]he law attaches particular significance to an acquittal," so a
merits-related ruling concludes proceedings absolutely. Id., at 91, 98 S.Ct.
2187. This is because "[t]o permit a second trial after an acquittal,
however mistaken the acquittal may have been, would present an
unacceptably high risk that the Government, with its vastly superior
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resources, might wear down the defendant so that 'even though innocent
he may be found guilty,'" Ibid. (quoting Green v. United States, 355 U.S.
184, 188, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957)). And retrial following an
acquittal would upset a defendant's expectation ofrepose, for it would
subject him to additional "embarrassment, expense and ordeal" while
"compelling him to live in a continuing state of anxiety and insecurity."
Id., at 187, 78 S.Ct. 221. In contrast, a "termination of the proceedings
against [a defendant] on a basis unrelated to factual guilt or innocence of
the offense of which he is accused," 437 U.S., at 98-99 S.Ct. 2187, i.e.,
some procedural ground, does not pose the same concerns, because no
expectation of finality attaches to a properly granted mistrial.

"[I]t is plain that the [trial court] ... evaluated the [State's] evidence and
determined that it was legally insufficient to sustain a conviction." Martin
Linen, 430 U.S., at 572, 97 S.Ct. 1349. The trial court granted Evan's
motion under a rule that requires the court to "direct a verdict of acquittal
on any charged offense as to which the evidence is insufficient to support
conviction." Mich. Rule Crim. Proc., 6.419(A) (2012). And the court's
oral ruling leaves no doubt that it made its determination on the basis of
'"[t]he testimony"' that the State had presented. 491 Mich., at 8, 810
N.W.2d,m at 539. This ruling was not a dismissal on a procedural ground
''unrelated to factual guilty or innocence," like the question of
"preindictment delay" in Scott, but rather a determination that the State
had failed to prove its case. 437 U.S., at 98, 99, 98 S.Ct. 2187. Under our
precedents, then, Evans was acquitted.
There is no question the trial court's ruling was wrong; it was predicated
upon a clear misunderstanding of what facts the State needed to prove
under State law. But that is ofno moment. Martin Linen, Sanabria,
Rumsey, Smalis, and Smith all instruct that an acquittal due to insufficient
evidence precludes retrial, whether the court's evaluation of the evidence
is "correct or not," Martin Linen, 430 U.S., at 571, 97 S.Ct. 1349, and
regardless of whether the court's decision flowed from an incorrect
antecedent ruling of law. Here Evans' acquittal was the product of an
"erroneous interpretatio[n] of governing legal principals," but as in our
other cases, that error affects only "the accuracy of [the] determination" to
acquit, not "its essential character." Scott, 437 U.S., at 98, 98 S.Ct. 2187
(internal quotation :marks omitted).
And, evidently it doesn't matter what label is used by the Court, as indicated by
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Our decision turns not on the form of the trial court's action, but rather
whether it "serve[s]" substantive "purposes" or procedural ones. Scott,
437 U.S., at 98, n. 11, 98 S.Ct. 2187. If a trial court were to announce,
rnidtrial, "The defendant shall be acquitted because he was prejudiced by
preindictment delay," the Double Jeopardy Clause would pose no barrier
to reprosecution, notwithstanding the "acquittal" label. Cf. Scott, 437 U.S.
82, 98 S.Ct. 2187, 57 L.Ed.2d 65. Here we know the trial court acquitted
Evans, not because it incanted the word "acquit" (which it did not), but
because it acted on its view that the prosecution had failed to prove its
case.
In view of the recent Evans case (February, 2013), and its specific abrogating of

State v. Korsen, 138 Idaho 706, 69 P.3d 126, the Defendant in the principal case was
entitled to an acquittal when the Court ruled that the State had failed to produce sufficient
evidence of Conspiracy to Traffic. And, accordingly, the Double Jeopardy Clause would
bar a retrial for the same offense. A Judgment of Acquittal should have issued.
Next, the Defendant takes issue with the Court's denial of Defendant's Motion for
New Trial on the charge of Delivery of a Controlled Substance. While Defendant agrees
that Delivery is probably a lesser included offense to Conspiracy to Traffic, Defendant
does not agree that she is not entitled to at least a new trial, if not an acquittal, of the
charge of Delivery.
Defendant's concession that Delivery in this case is a lesser included offense of
the Conspiracy charge is based primarily on State v. Anderson, 82 Idaho 293,352 P.2d
972 (Idaho 1960). As the Anderson case indicates, prior decisions in the State ofldaho
are in some state of confusion as to what constitutes the necessarily included offenses.
However, the Court did specifically hold as follows:
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We therefore hold, in our desire to clear the confusion which has arisen in
the premises, that pursuant to I.C. § 19-2312, any offense, the commission
of which is necessarily included in that charged in the indictment or
information, is an included offense; that, therefore, it is proper for an
accused to request, and for the trial court to give, an instruction permitting
a conviction of such an included offense, if there is sufficient evidence to
support a conviction of the included offense.
Counsel for Defendant certainly recognizes that there is a good deal of case law to
the contrary, but in our opinion, the Anderson case eliminates the need to wade through
all of the exceptions. In fact, in our opinion, all of that is basically irrelevant. What is
relevant is the fact that the Court in the principle case denied a Motion for a New Trial,
despite two fundamental errors that, without a doubt, prejudiced the jury verdict.
First of all, the Court in trying the case refused to give a requested informant
instruction based on the fact that Idaho State law did not require same, despite Ninth
Circuit law requiring such an instruction if requested.
It is clear that under the Constitution's Supremacy Clause, U.S. CONST. art. VI,
cl. 2, federal legislation enacted pursuant to constitutionally derived federal authority
trumps a conflicting state law, even if the state law furthers a court police power interest.

Gonzales v. Raich, 545 U.S. 1, 29, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005). "(The
Supremacy Clause unambiguously provides that if there is any conflict between federal
and state law, federal law shall prevail").
However, in the principal case, there isn't any conflicting law involved. There
just isn't any state law requiring such an instruction. Based upon that fact, i.e., the
absence of state law, the Court in this case refused to follow Ninth Circuit law and give
the requested instruction. It is Defendant's position that said refusal violated Defendant's
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In U.S. v. Monzon-Valenzuela, 186 F.3d 1181 (9 th Cir. 1999) "the informant
instruction applies only to witnesses "who provide evidence against a defendant for some
personal advantage or vindication, as well as for pay or immunity."
In U.S. v. Cuellar, 96 F.3d 1179 (9 th Cir. 1996). The defendant in this case argued
that the district court erred in denying his motion to dismiss the indictment for outrageous
government conduct because Garavito was paid a "contingent" fee that was dependant
upon the amount of drugs involved and upon whether Cuellar was conflicted. In his
argument he pointed out that the Fifth Circuit held that an informant paid a contingent fee
is not a competent witness and that a conviction based on said testimony must be
reversed. Williamson v. United States, 311 F.2d 441 (5 th Cir. 1962).
Despite the fact that the Williamson case was overruled in terms of "per se
exclusion", the Court in Williamson stressed the danger to the criminal justice system that
exist with the use of paid informants. The Court specifically stated as follows:
We, and other courts as well, have consistently held that the government is
not precluded from using informants before or during trial simply because
an informant may have a motive to falsify testimony or to entrap innocent
persons. Indeed, the Supreme Court dealt with the issue in Hoffa v. United
States, 385 U.S. 293 (1966), and resolved it against Cuellar's position
here. While the Chief Justice in dissent would have foreclosed
prosecution based on what he thought was a particularly unsavory use of
an informant, the majority held that regardless of the fact that Hoffa's
informant may have had more of a motive to lie than most, it does not
follow that his testimony was untrue, not does it follow that his testimony
was constitutionally inadmissible. The established safeguards ofhe
Anglo-American legal system l~ave the veracity of a witness to be tested
by cross-examination, and the credibility of his testimony to be determined
by a properly instructed jury. At the trial of this case, [the informant] was
subject to rigorous cross-examination, and the extent and nature of his
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dealings with federal and state authorities were insistently explored. The
trial judge instructed the jury, both specifically and generally with regard
to assessing [the informant's] credibility. The Constitution does not
require us to upset the jury's verdict.
The important point here is that the Cuellar case indicates that the informant's
testimony was constitutionally admissible and as long as the veracity of the witness is
tested by cross-examination and the credibility of the testimony is determined by proper

instructions to the jury. [emphasis added.]

In the principal case, no such instruction was given despite its request by the
defense. Therefore, Defendant's right to due process was violated.

In addition, it is worth noting that neither the State nor the Defense requested the
lesser included offense of Delivery. In a traditional trafficking case, the delivery and
representation as to quantity occur at the same time. In those types of cases, where the
quantity of drugs delivered is 28 grams or more, there is no need to determine whether or
not a delivery and a representation have been made. As opposed to the traditional
trafficking cases, this case involved a form of trafficking that apparently had not been
contemplated by the Idaho Jury Instructions. While the defense believes that the jury
instructions were correct, the Defendant disputes that the charge of Delivery was a lesser
included offense.
The last issue is a sensitive one and involves the fact that the Prosecution, in his
closing argument, indicated to the jury a fact not in evidence, i.e., indicated that his
witness had represented that an ounce was "more than 28 grams" when, infact, the
witness had only indicated that an ounce was "approximately 28 grams". This was a clear
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misrepresentation of the evidence in the case and clearly amounted to an improper closing
argument by the Prosecuting Attorney.
The fact is there is no rule of trial practice more universally accepted and applied
than the rule that counsel may not introduce into Iris argument to the jury statements
unsupported by evidence produced on the trial and made not as expressions of belief or
proof, but as assertions of fact. State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re: Care

and Treatment ofOntiberos, 295 Kan. 10,287 P.3d 855 (2012).
Further, in State v. Garcia, 100 Idaho 108,594 P.2d 146 (1979), it was held that
improper closing argument by the prosecuting attorney constituted ":fundamental error"
and was therefore reviewable on appeal notwithstanding the fact that no objection had
been made by defense counsel during the trial.
The fact is that in the principal case, objection was made to the jury by defense
counsel to the misstatements of the evidence by the Prosecution.
And, finally, although it is not Defendant's belief or assertion that the Prosecutor
in this case intentionally made these misrepresentations, it is noteworthy that the ABA
Standards on Criminal Justice look very unfavorably upon situations such as this.
Consider the following:

Standard 3-5.8 Argument to the Jury
(a) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not
intentionally misstate the evidence or mislead the jury as to the inferences
it may draw.
(b) The prosecutor should not express his or her personal belief or opinion
as to the truth of falsity of any testimony or evidence or the guilt of the
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(c) The prosecutor should not make arguments calculated to appeal to
the prejudices of the jury.
(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence.
Standard 3-5.9 Facts Outside the Record

The prosecutor should not intentionally refer to or argue on the basis of facts
outside the record whether at trial or on appeal, unless such facts are matters of
common pub~ic knowledge on ordinary human experience or matters of which the
court may take judicial notice.
Based on the above citations, and specifically State v. Garcia, it is Defendant's
belief that the actions on the part of the Prosecutor in misrepresenting facts not in
evidence to the jury, violated the Defendant's right to due process and demand a retrial on
the charge of Delivery, if not an acquittal.
Of course, the relevant and critical issue here is whether the Prosecutor's
comments so infected the trial with unfairness as to make the resulting conviction a denial
of due process. Darden v. Waynewright, 477 U.S. 168, 106 S.Ct. 2464, L.Ed.2d 144
(1986). In applying the harmless error rule, the Idaho Courts have held that where the
admissible evidence provides, beyond a reasonable doubt, "overwhelming and
conclusive" proof of defendant's guilt, the admission of tainted evidence will be held to
be harmless. Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 78 L.Ed.2d 705 (1967).
However, in the principal case, the Prosecutor's misrepresentations could hardly
be considered harmless error wherein that was the only source of evidence that one ounce
equals "more than 28 grams" throughout the entire trial. In other words, that statement by
the Prosecutor in his closing argument can be the only source from which the jury
determined that there were "28 grams or more" of narcotics involved thereby completely
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eliminating the possibility of the Prosecutor's misstatements amounting to harmless error.
Therefore, and in conclusion, the Defendant in this case is entitled to an acquittal
as a matter oflaw based upon Evans v. Michigan, 133 S.Ct. 1069 (2013) as to
Conspiracy to Traffic and at least a new trial, if not an acquittal, on the Delivery charges
based upon State v. Garcia, 100 Idaho 108, 594 P.2d 146 (1979).

--~

DATED This~~ of July, 2013.
FULLER LAW OFFICES

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the.2~y of July, 2013, a true and
correct.copy of the foregoing was mailed, United States Mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main Avenue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

DISTRICT COURT
Fifth Judlclal Dlalrlct
County of TWfn Falls - State of Idaho

JUL 2 9 2013 ·~f- ~~
By'--~---------- -;C;:lerk:;"'
Deputy Clerk

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

NOTICE OF HEARING

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin
Falls County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 9th day of August, 2013, at

1:30 o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the Twin
Falls County Courthouse, County of Twin Falls, City of Twin Falls, State of Idaho, the
above-named attorney for the Defendant will call up for disposition by the Court her
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Motion for Permissive Appeal.

Counsel requests oral argument at this hearing. Counsel hereby advises the
Court, opposing counsel and the parties of their intention to produce testimony and
evidence at the hearing, and further advises the Court, opposing counsel and the parties of
their intention to cross-examine any witnesses.
DATED This

r&--

~1day of July, 2013.
FULLER LAW OFFICES

eys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the.2-~ y of July, 2013, I caused a
true and correct copy of the foregoing Notice of Hearing to be mailed, United States Mail,
postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorneys at Law
161 Main A venue West
P. 0. BoxL
Twin Falls, ID 83303
Telephone: (208) 734-1602
Facsimile : (208) 734-1606
ISB # 1442
ISB #7438

DIST

1WtH

FA1ttl COURT

F!L£:f/J1·· 1DAHo

20/3JUL 29

.

PH 3:38

-----

By

~

cLfR"i{-

~D£PUT¥

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT O_F THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
VS.

BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Twin Falls County
Case Nos. CR-2011-14836 and
CR-2012-10131
MOTION FOR
PERMISSNE APPEAL
AND MEMORANDUM
IN SUPPORT THEREOF

*****
COMES NOW, Defendant, Bryann Kristine Lemmons, by and through her
attorneys of record, Fuller Law Offices, and hereby moves this court for permission to
appeal an interlocutory District Court Order Granting Motion for New Trial in Part and
Denying Motion for Judgment of Acquittal, dated July 15, 2013, which is not otherwise
appealable, but which involves a controlling question of law as to which there is
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substantial grounds for difference of opinion and in which an immediate appeal from the
order or decree may materially advance the orderly resolution of the litigation pursuant to
Idaho Appellate Rule 12(b). A true and correct copy of the District Court's Order
Granting Motion for New Trial in Part and Denying Motion for Judgment of Acquittal, is
attached hereto and incorporated herein as Exhibit "A".
The Court's decision was evidently based upon the fact that: (a) the State had not
provided sufficient evidence to support a verdict of guilty to Conspiracy to Traffic
Methamphetamines, and (b) Delivery was a lesser included offense of Conspiracy to
Traffic Methamphetamines, and evidently, the State had proven their case of Delivery
against Defendant.
The recent case of Evans v. Michigan, 133 S. Ct. 1069, 185 L.Ed.2d 124, 81
U.S.L.W. 4103, 13 Cal. Daily Op. Serv. 1975, 2013 Daily Journal D.A.R. 2322, 24 Fla.
L. Weekly Fed. S 21, which was decided February 20, 2013, and specifically abrogates
State v. Korsen, 138 Idaho 706, 69 P.3d 126, would seem to indicate that because the

State had failed to provide sufficient evidence to support a verdict of guilty against the
Defendant, that the Defendant is deemed to be acquitted of the charge of Conspiracy to
Traffic and retrial of Defendant on this charge would be barred by the Double Jeopardy
Clause of the Constitution.
Defendant does not take exception to the finding by the Court that the State had
not provided sufficient evidence to support the verdict but, rather, takes exception to the
Court's remedy of ordering a new trial. It is Defendant's position that the Court's abovestated finding amounts to an acquittal, despite the Court's denial of an acquittal, i.e., it
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doesn't matter what the Court called it, the finding by the Court amounts to an acquittal.

In this regard, the Court in Evans v. Michigan sets out as follows:
[O]ur cases have defined an acquittal to encompass any ruling that the
prosecution's proof is insufficient to establish criminal liability for an
offense. See ibid., and n. 11; Burks v. United States, 437 U.S. 1, 10, 98
S.Ct. 2141, 57 L.Ed.2d 1 (1978); United States v. Martin Linen Supply
Co., 430 U.S. 564,571, 97 S.Ct. 1349, 51 L.Ed.2d 642 (1977). Thus an
"acquittal" includes "a ruling by the court that the evidence is insufficient
to convict," a "factual finding [that] necessarily establish[es] the criminal
defendant's lack of criminal culpability," and any other "rulin[g] which
relate[s] to the ultimate question of guilty or innocense." Scott, 437 U.S.,
at 91, 98, and n. 11, 98 S.Ct. 2187 (internal quotation marks omitted).
These sorts of substantive rulings stand apart from procedural rulings that
may also terminate a case midtrial, which we generally refer to as
dismissals or mistrials. Procedural dismissals include rulings on questions
that "are unrelated to factual guilty or innocense," but "which serve other
purposes," including "a legal judgment that a defendant, although
criminally culpable, may not be punished" because of some problem like
an error with the indictment. Id., at 98, and n. 11, 98 S.Ct. 2187.
Both procedural dismissal and substantive rulings result in an early end to
trial, but we explained in Scott that double jeopardy consequences of each
differ. "[T]he law attaches particular significance to an acquittal," so a
merits-related ruling concludes proceedings absolutely. Id., at 91, 98 S.Ct.
2187. This is because "[t]o permit a second trial after an acquittal,
however mistaken the acquittal may have been, would present an
unacceptably high risk that the Government, with its vastly superior
resources, might wear down the defendant so that 'even though innocent
he maybe found guilty,"' Ibid. (quoting Green v. United States, 355 U.S.
184, 188, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957)). And retrial following an
acquittal would upset a defendant's expectation of repose, for it would
subject him to additional "embarrassment, expense and ordeal" while
"compelling him to live in a continuing state of anxiety and insecurity."
Id., at 187, 78 S.Ct. 221. In contrast, a ''termination of the proceedings
against [a defendant] on a basis unrelated to factual guilt or innocence of
the offense of which he is accused," 437 U.S., at 98-99 S.Ct. 2187, i.e.,
some procedural ground, does not pose the same concerns, because no
expectation of finality attaches to a properly granted mistrial.
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"[I]t is plain that the [trial court] ... evaluated the [State's] evidence and
determined that it was legally insufficient to sustain a conviction." Martin
Linen, 430 U.S., at 572, 97 S.Ct. 1349. The trial court granted Evan's
motion under a rule that requires the court to "direct a verdict of acquittal
on any charged offense as to which the evidence is insufficient to support
conviction." Mich. Rule Crim. Proc., 6.419(A) (2012). And the court's
oral ruling leaves no doubt that it made its determination on the basis of
'"[t]he testimony"' that the State had presented. 491 Mich., at 8, 810
N.W.2d,m at 539. This ruling was not a dismissal on a procedural ground
"unrelated to factual guilty or innocence," like the question of
"preindictment delay" in Scott, but rather a determination that the State
had failed to prove its case. 437 U.S., at 98, 99, 98 S.Ct. 2187. Under our
precedents, then, Evans was acquitted.
There is no question the trial court's ruling was wrong; it was predicated
upon a clear misunderstanding of what facts the State needed to prove
under State law. But that is ofno moment. Martin Linen, Sanabria,
Rumsey, Smalis, and Smith all instruct that an acquittal due to insufficient
evidence precludes retrial, whether the court's evaluation of the evidence
is "correct or not," Martin Linen, 430 U.S., at 571, 97 S.Ct. 1349, and
regardless of whether the court's decision flowed from an incorrect
antecedent ruling oflaw. Here Evans' acquittal was the product of an
"erroneous interpretatio[n] of governing legal principals," but as in our
other cases, that error affects only "the accuracy of [the] determination" to
acquit, not "its essential character." Scott, 437 U.S., at 98, 98 S.Ct. 2187
(internal quotation marks omitted).
And, evidently it doesn't matter what label is used by the Court, as indicated by
the Court in Evans as follows:
Our decision turns not on the form of the trial court's action, but rather
whether it "serve[s ]" substantive "purposes" or procedural ones. Scott,
437 U.S., at 98, n. 11, 98 S.Ct. 2187. If a trial court were to announce,
midtrial, "The defendant shall be acquitted because he was prejudiced by
preindictment delay," the Double Jeopardy Clause would pose no banier
to reprosecution, notwithstanding the "acquittal" label. Cf. Scott, 437 U.S.
82, 98 S.Ct. 2187, 57 L.Ed.2d 65. Here we know the trial court acquitted
Evans, not because it incanted the word "acquit" (which it did not), but
because it acted on its view that the prosecution had failed to prove its
case.

In view of the recent Evans case (February, 2013), and its specific abrogating of
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State v. Korsen, 138 Idaho 706, 69 P.3d 126, the Defendant in the principal case was
entitled to an acquittal when the Court ruled that the State had failed to produce sufficient
evidence of Conspiracy to Traffic. And, accordingly, the Double Jeopardy Clause would
bar a retrial for the same offense. A Judgment of Acquittal should have issued.
Next, the Defendant takes issue with the Court's denial of Defendant's Motion for
New Trial on the charge of Delivery of a Controlled Substance. While Defendant agrees
that Delivery is probably a lesser included offense to Conspiracy to Traffic, Defendant
does not agree that she is not entitled to at least a new trial, if not an acquittal, of the
charge of Delivery.
Defendant's concession that Delivery in this case is a lesser included offense of
the Conspiracy charge is based primarily on State v. Anderson, 82 Idaho 293, 352 P .2d
972 (Idaho 1960). As the Anderson case indicates, prior decisions in the State ofldaho
are in some state of confusion as to what constitutes the necessarily included offenses.
However, the Court did specifically hold as follows:
We therefore hold, in our desire to clear the confusion which has arisen in
the premises, that pursuant to LC. § 19-2312, any offense, the commission
of which is necessarily included in that charged in the indictment or
information, is an included offense; that, therefore, it is proper for an
accused to request, and for the trial court to give, an instruction permitting
a conviction of such an included offense, ifthere is sufficient evidence to
support a conviction of the included offense.
Counsel for Defendant certainly recognizes that there is a good deal of case law to
the contrary, but in our opinion, the Anderson case eliminates the need to wade through
all of the exceptions. In fact, in our opinion, all of that is basically irrelevant. What is
relevant is the fact that the Court in the principle case denied a Motion for a New Trial,
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despite two fundamental errors that, without a doubt, prejudiced the jury verdict.
First of all, the Court in trying the case refused to give a requested informant
instruction based on the fact that Idaho State law did not require same, despite Ninth
Circuit law requiring such an instruction if requested.
It is clear that under the Constitution's Supremacy Clause, U.S. CONST. art. VI,

cl. 2, federal legislation enacted pursuant to constitutionally derived federal authority
trumps a conflicting state law, even if the state law furthers a court police power interest.

Gonzales v. Raich, 545 U.S. 1, 29, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005). "(The
Supremacy Clause unambiguously provides that if there is any conflict between federal
and state law, federal law shall prevail").
However, in the principal case, there isn't any conflicting law involved. There
just isn't any state law requiring such an instruction. Based upon that fact, i.e., the
absence of state law, the Court in this case refused to follow Ninth Circuit law and give
the requested instruction. It is Defendant's position that said refusal violated Defendant's
rights to due process. Consider the following cases.
In US. v. Monzon-Valenzuela, 186 F.3d 1181 (9 th Cir. 1999) "the informant
instruction applies only to witnesses "who provide evidence against a defendant for some
personal advantage or vindication, as well as for pay or immunity."
In US. v. Cuellar, 96 F.3d 1179 (9 th Cir. 1996). The defendant in this case argued
that the district court erred in denying his motion to dismiss the indictment for outrageous
government conduct because Garavito was paid a "contingent" fee that was dependant
upon the amount of drugs involved and upon whether Cuellar was conflicted. In his
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argument he pointed out that the Fifth Circuit held that an informant paid a contingent fee
is not a competent witness and that a conviction based on said testimony must be
reversed. Williamson v. United States, 311 F.2d 441 (5 th Cir. 1962).
Despite the fact that the Williamson case was overruled in terms of "per se
exclusion", the Court in Williamson stressed the danger to the criminal justice system that
exist with the use of paid informants. The Court specifically stated as follows:
We, and other courts as well, have consistently held that the government is
not precluded from using informants before or during trial simply because
an informant may have a motive to falsify testimony or to entrap innocent
persons. Indeed, the Supreme Court dealt with the issue in Hoffa v. United
States, 385 U.S. 293 (1966), and resolved it against Cuellar's position
here. While the Chief Justice in dissent would have foreclosed
prosecution based on what he thought was a particularly unsavory use of
an informant, the majority held that regardless of the fact that Hoffa's
informant may have had more of a motive to lie than most, it does not
follow that his testimony was untrue, not does it follow that his testimony
was constitutionally inadmissible. The established safeguards of he
Anglo-American legal system leave the veracity of a witness to be tested
by cross-exanlination, and the credibility of his testimony to be determined
by a properly instructed jury. At the trial of this case, [the informant] was
subject to rigorous cross-examination, and the extent and nature of his
dealings with federal and state authorities were insistently explored. The
trial judge instructed the jury, both specifically and generally with regard
to assessing [the informant's] credibility. The Constitution does not
require us to upset the jury's verdict.
The important point here is that the Cuellar case indicates that the informant's
testimony was constitutionally admissible and as long as the veracity of the witness is
tested by cross-examination and the credibility of the testimony is determined by proper
instructions to thejury. [emphasis added.]

In the principal case, no such instruction was given despite its request by the
defense. Therefore, Defendant's right to due process was violated.
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In addition, it is worth noting that neither the State nor the Defense requested the
lesser included offense of Delivery. In a traditional trafficking case, the delivery and
representation as to quantity occur at the same time. In those types of cases, where the
quantity of drugs delivered is 28 grams or more, there is no need to determine whether or
not a delivery and a representation have been made. As opposed to the traditional
trafficking cases, this case involved a form of trafficking that apparently had not been
contemplated by the Idaho Jury Instructions. While the defense believes that the jury
instructions were correct, the Defendant disputes that the charge of Delivery was a lesser
included offense.
The last issue is a sensitive one and involves the fact that the Prosecution, in his
closing argument, indicated to the jury a fact not in evidence, i.e., indicated that his
witness had represented that an ounce was "more than 28 grams" when, in fact, the
witness had only indicated that an ounce was "approximately 28 grams". This was a clear
misrepresentation of the evidence in the case and clearly amounted to an improper closing
argument by the Prosecuting Attorney.
The fact is there is no rule of trial practice more universally accepted and applied
than the rule that counsel may not introduce into his argument to the jury statements
unsupported by evidence produced on the trial and made not as expressions of belief or
proof, but as assertions of fact. State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re: Care

and Treatment ofOntiberos, 295 Kan. 10,287 P.3d 855 (2012).
Further, in State v. Garcia, 100 Idaho 108, 594 P.2d 146 (1979), it was held that
improper closing argument by the prosecuting attorney constituted "fundamental error"
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and was therefore reviewable on appeal notwithstanding the fact that no objection had
been made by defense counsel during the trial.
The fact is that in the principal case, objection was made to the jury by defense
counsel to the misstatements of the evidence by the Prosecution.
And, finally, although it is not Defendant's belief or assertion that the Prosecutor
in this case intentionally made these misrepresentations, it is noteworthy that the ABA
Standards on Criminal Justice look very unfavorably upon situations such as this.
Consider the following:
Standard 3-5.8 Argument to the Jury

(a) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not
intentionally misstate the evidence or mislead the jury as to the inferences
it may draw.
(b) The prosecutor should not express his or her personal belief or opinion
as to the truth of falsity of any testimony or evidence or the guilt of the
defendant.
(c) The prosecutor should not make arguments calculated to appeal to
the prejudices of the jury.
(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence.
Standard 3-5.9 Facts Outside the Record

The prosecutor should not intentionally refer to or argue on the basis of facts
outside the record whether at trial or on appeal, unless such facts are matters of
common public knowledge on ordinary human experience or matters of which the
court may take judicial notice.
Based on the above citations, and specifically State v. Garcia, it is Defendant's
belief that the actions on the part of the Prosecutor in misrepresenting facts not in

MOTION FOR PERMISSIVE APPEAL AND MEMORANDUM IN SUPPORT - 9

910

•

•

evidence to the jury, violated the Defendant's right to due process and demand a retrial on
the charge of Delivery, if not an acquittal.
Of course, the relevant and critical issue here is whether the Prosecutor's
comments so infected the trial with unfairness as to make the resulting conviction a denial
of due process. Darden v. Waynewright, 477 U.S. 168, 106 S.Ct. 2464, L.Ed.2d 144
(1986). In applying the harmless error mle, the Idaho Courts have held that where the
admissible evidence provides, beyond a reasonable doubt, "overwhelming and
conclusive" proof of defendant's guilt, the admission of tainted evidence will be held to
be harmless. Chapman v. Califomia, 386 U.S. 18, 87 S.Ct. 824, 78 L.Ed.2d 705 (1967).
However, in the principal case, the Prosecutor's misrepresentations could hardly
be considered harmless error wherein that was the only source of evidence that one ounce
equals "more than 28 grams" throughout the entire trial. In other words, that statement by
the Prosecutor in his closing argument can be the only source from which the jury
detennined that there were "28 grams or more" of narcotics involved thereby completely
eliminating the possibility of the Prosecutor's misstatements amounting to hannless error.
Therefore, and in conclusion, the Defendant in this case is entitled to an acquittal
as a matter oflaw based upon Evans v. Michigan, 133 S.Ct. 1069 (2013) as to
Conspiracy to Traffic and at least a new trial, if not an acquittal, on the Delivery charges
based upon State v. Garcia, 100 Idaho 108,594 P.2d 146 (1979).
CONCLUSION
Defendant respectfully requests that the Court approve her Motion for Permissive
Appeal. According to the State of Idaho, the Idaho Attorney General's Office has also

MOTION FOR PERMISSIVE APPEAL AND MEMORANDUM IN SUPPORT - 10

911

•

•

•

filed a Motion for Permissive Appeal. Therefore, in the event that the Court does not
execute an Order approving the appeal, Defendant would request oral argument.
Defendant also requests a stay of the execution of the Judgment of Conviction
relating to the two counts of Delivery pursuant to Idaho Appellate Rule 13. Defendant
requests that her trial in this matter be stayed in the event the Supreme Court hears the
appeal.
DATED This

~ day of July, 2013.

~GREG J. FULLER
Attorneys for Defendant

CERTIFICATE OF MAILING
I, the undersigned, hereby certify that on t h ~ a y of July, 2013, a true and
correct copy of the foregoing was mailed, United States mail, postage prepaid, to the
following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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IN THE DISTRICT couRT oF THE FIFTH JUDICIAL DISTRIc.r.OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN f!"'AttS
ms

CASE# CR-2012-0010131
DATE 7/29/2013
TIME 10:30 AM
\D'·S3
CD

JUDGE
BEVAN
CLERK
S.BARTLETT
REPORTER VIRGINIA BAILEY
1
COURTROOM

of Idaho

~~=k
.

STATE OF IDAHO,

vs.
BRYANN KRISTINE LEMMONS

[\(DEFENDANT IN CUSTODY

CHARGES:
1- Drug-(Conspiracy} Trafficking in Methamphetamine or Amphetamine
2- Drug-(Conspiracy) Trafficking in Methamphetamine or Amphetamine

[ ] ARRAIGNMENT

[ ] STATUS

APPEARANCES:
['1t)efendant
er:6,-Gu--=t
[~Def. Counsel
Daniel Brown

[ ] ENTRY OF PLEA

[ X] BOND

[ \(Prosecutor

[ ] CHANGE OF PLEA

P-c,_;by

~:\:4,:\

[ 1Other _ _ _ _ _ _ _ _ _ _ _ _ __

PROCEEDINGS AND ADVISEMENT OF RIGHTS:
[ ] Defendant is informed of the charges against him/her and all legal rights including the right to representation
[ ] Defendant is advised of the effect of a guilty plea and the maximum penalties
[ ] Defendant indicated that he/she understands rights and penalties
[ ] Waived reading of the "Information" [ ] Name verified [ ] Public Defender is confirmed/appointed
[ ] ENTRY OF NOT GUilTY PLEA: [ ] By defendant [ ] By the Court
State's Attorney: _ _ _ _ _ _ _ __
_ _ #of days for trial
Pre-Trial_______
Jury Trial _ _ _ _ _ _ _ __
Discovery Cutoff _ _ _ _ _ _ _ _ _ _ Status Hearing _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] ENTRY OF GUilTY PLEA: [ ] Defendant duly sworn in and questioned by the Court
Charge Amended to _ _ _ _ _ _ _ _ _ _ _ Pied to _ _ _ _ _ _ _ _ _ _ _ _ _ __
Counts to be Dismissed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] Enters plea knowingly, freely and voluntarily [ ] Plea accepted and adjudged guilty [ ] Plea/Offer Filed
Sentencing Date _ _ _ _ _ _ _ _ _ _ __
[ ] Presentence Report ordered
[ ] 19-2524 Substance Abuse Eval
[ ] 19-2524 Mental Health Eval
[ ] Updated PSR
[ ] Psychosexual Eval [ ] Domestic Violence Eval
[ ] Other Eval _ _ _ __
[ ] Drug Court recommended Status Date _ _ _ _ _ _ _ _ _ __
BOND HEARING:
[-,;fCounsel,.!!a~d~r:~eeSlilM.J.LilSi.Jo&WW.li!-[ ] Bond re-set to _ _ _ _ _ _ _ __
[ ] Released on own recognizance [llf'Bond remains as set
Conditions of Release: [ ] Court Co
1anc
[ ] Remain on Probation
[ ] Reside at _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ] __ Random UAs per week
Other:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

State of Idaho,

)
)
)
)
)

Plaintiff,

vs.

CASE NO. CR 2011-14836
CR 2012-10131
ORDER OF REASSIGNMENT

)
)
)

Bryann Kristine Lemmons,
Defendant.

)

The above mentioned cases pending in Twin Falls County are currently assigned to the
Honorable G. Richard Bevan. However in the interest of judicial economy, it has become
necessary to reassign the case.
NOW THEREFORE, IT IS HEREBY ORDERED that these cases are hereby reassigned
to the Honorable Randy J. Stoker, for all further proceedings. By this Order, Judge Bevan is not
recusing himself.
IT IS SO ORDERED.
DATED this

21.

day of July, 2013.

. Richard Bevan
Administrative Judge
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CERTIFICATE OF SERVICE

I, Shelley Bartlett, do hereby certify that a true and correct copy of the ORDER OF
REASSIGNMENT was sent to the following parties on this I day of i!l)f.,,, 2013 by the
service indicated:
' '-:)
Grant Loebs
Twin Falls County Prosecutor

[ ] First Class Mail, Postage Paid

[ I.(' Courthouse Mailbox
[ ] Hand Delivered

Daniel Brown
FULLER LAW OFFICE
P.O. Box L
Twin Falls, Idaho 83303-0055

[ ] First Class Mail, Postage Paid
Courthouse Box
[ ] Hand Delivered

[v1

Kristina Glascock
Clerk of the District
Shelley Bartlett
Deputy Clerk
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STATE OF IDAHO,
Plaintiff-Appellant,
vs
BRYANN KRISTINE LEMMONS,
Defendant-Respondent
APPEAL FROM:
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CLERK'S CERTIFICATE
OF APPEAL
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Fifth Judicial District, Twin Falls County.
Honorable Randy J. Stoker, presiding

CASE NUMBER FROM COURT: CR 12-10131
APPEAL AGAINST: Order Granting Motion For New Trial In Part, Denying Motion
For New Trial in Part and Denying Motion For Judgment of Acquittal
ATTORNEY FOR RESPONDENT:

Dan Brown

ATTORNEY FOR APPELLANT:

Kenneth Jorgensen

APPEALED BY:

State of Idaho

APPEALED AGAINST:

Bryann Kristine Lemmons

NOTICE OF APPEAL FILED:

July 24, 2013

AMENDED APPEAL FILED:
NOTICE OF CROSS-APPEAL FILED:
AMENDED NOTICE OF CROSS-APPEAL FILED:
APPELLATE FEE PAID:

exempt

ESTIMATED CLERK'S RECORD FEE PAID:

CLERK'S CERTIFICATE OF APPEAL - t

exempt
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RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL
RECORD FILED:
RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL
REPORTER'S TRANSCRIPT FILED:
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED:

Yes

Jury Trial on May 29 and May 30, 2013; Motion for Acquittal or New Trial on July

15, 2013
ESTIMATED NUMBER OF PAGES:
IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT HAS BEEN
REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT BELOW:
NAME AND ADDRESS:
Tracy Barksdale, P. 0. Box 126, Twin Falls, ID 83303-0126
DATED: August 1, 2013
KRISTINA GLASCOCK
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In the Supreme Court of the Statiimld33hu
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---~-~_DEPUTY
STATE OF IDAHO,
Plaintiff-Appellant,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent_

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER CONSOLIDATING APPEALS
Supreme Court Docket No. 41278-2013
Twin Falls County No. 2011-14836

Supreme Court Docket No. 41278-2013
Twin Falls County No. 2012-10131

It appearing that these appeals should be consolidated for all purposes for reasons of
judicial economy; therefore, good cause appearing,
IT HEREBY IS ORDERED that appeal No. 41278 and 41279 shall be
CONSOLIDATED FOR ALL PURPOSES under No. 41278, but all documents filed shall bear
both docket numbers.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S
RECORD, which shall include the documents requested in the Notices of Appeal, together with a
copy of this Order.
IT FURTHER IS ORDERED that the District Court Reporter shall prepare a
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of
Appeal.
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DATED thiso.!_ day of August. 2013.

cc:

Counsel of Record
District Court Clerk
District Court Reporter
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FILED

supremecourtdocuments@idcourts.net
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41279 STATE v. LEMMONS (TWIN FALLS CR2012-10131)
41279 CC.pdf; 41279 NOA.pdf
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FILED NOTICE OF APPEAL. CLERK'S RECORD AND REPORTER'S TRANSCRIPT DUE 11-12-13 **0529-13 thru 05-30-13 JURY TRIAL; 07-15-13 NEW TRIAL/ACQUITTAL**. SEE ATTACHMENT(S). Please
Note: All notices from the Supreme Court will be served via email to the district court clerk, the court reporter,
the district judge, and counsel of record. The Court's email notices to counsel will be sent to the current email
address of record according to the Idaho State Bar. If you would like others to receive additional electronic
notices of the proceedings in this appeal please call the Supreme Court Clerk's Office at 334-2210. Prose
without a valid email address will be served notice via U.S. Mail. Please review the Clerk's Certificate for any
errors, if Clerk's Certificate is attached.
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STATE OF IDAHO,
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BRYANN KRISTINE LEMMONS,

)

____
De_t1_endant
__-_&_es...._po_nd_ent_ _ _ _ _))
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CASE NO. CR 12-10131

)
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Fifth Judicial District, Twin Falls County.
Honorable Randy J. Stoker, presiding

CASE NUMBER FROM COURT: CR 12-10131
APPEAL AGAINST: Order Granting Motion For New Trial In Part, Denying Motion
For New Trial in Part and Denying Motion For Judgment of Acquittal
ATTORNEY FOR RESPONDENT:

Daniel S. Brown

AITORNEY FOR APPELLANT:

Lawrence G. Wasden

APPEALED BY:

St.ate of Idaho

APPEALED AGAINST:

Bryann Kristine Lemmons

NOTICE OF APPEAL FILED:

July 24, 2013

AMENDED APPEAL FILED:
NOTICE OF CROSS-APPEAL FILED:
AMENDED NOTICE OF CROSS-APPEAL FILED:
APPELLATE FEE PAID:
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ESTIMATED CLERK'S RECORD FEE PAID:
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RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDIDONAL
RECORD FILED:
RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL
REPORTER'S TRANSCRIPT FILED:
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED:

Yes

Jury Trial on May 29 and May 30, 2013; Motion for Acquittal or New Trial on July

15, 2013
ESTIMATED NUMBER OF PAGES:
IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT HAS BEEN
REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT BELOW:
NAME AND ADDRESS:
Tracy Barksdale, P. 0. Box 126, Twin Falls, ID 83303-0126
DATED: August 1, 2013
KRISTINA GLASCOCK
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Fifth Judicial District
County of Twin Falls - State of Idaho
August 9, 2013 4:03 PM

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
427 Shoshone Street North
Twin Falls, Idaho 83301

STATE OF IDAHO,
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vs.
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Bryann Kristine Lemmons
3147 N 3500 E
Kimberly, ID 83341
Defendant.
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CASE NO: CR-2012-0010131
NOTICE OF HEARING

_________ }

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Motion for Reconsideration and Bond Reduction
Judge:

Friday, August 23, 2013
Honorable Randy J. Stoker

01 :30 PM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and
on file in this office. I further certify that copies of this Notice were served as follows on this date Friday,
August 09, 2013.
Alternate Judges: Notice is hereby given that the presiding Judge assigned to this case intends to
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The
panel of alternate judges consists of the following judges who have otherwise not been disqualified in
this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Hurlbutt, McDermott, Schroeder, Stoker,
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR 11-14836 &
CR 12-10131

STATE'S MEMORANDUM
OPPOSING DEFENDANT'S
MOTION FOR RECONSIDERATION

COMES NOW the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Peter M. Hatch, Deputy Prosecuting Attorney, and hereby opposes the
Defendant's MOTION FOR RECONSIDERATION.
The Defendant now claims that this Court is in error in granting relief that the Defendant
requested in its RENEWED MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION
FOR A NEW TRIAL. The State agrees with the Defendant that this Court is in error. However,
that is as far as the agreement between the State and the Defendant goes. The State asserts that
this Court failed to correctly apply the legal standard in ruling on the Defendant's motion and
should not have granted any part of that motion.
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Both the State and the Defendant have filed appeals in these cases on this Court's
ORDER GRANTING MOTION FOR NEW TRIAL IN PART, DENYING MOTION FOR
NEW TRIAL IN PART, AND DENYING MOTION FOR JUDGMENT OF ACQUITAL
entered on July 15, 2013. There is some question as to whether it is proper for this motion to be
heard in light of the fact that both parties have filed appeals. It is not clear from a reading of
I.A.R. 13(c) whether or not it grants the district court jurisdiction to hear this motion. Subsection
(2) provides that the court can rule on a new trial motion, but makes no mention of a
''reconsideration" of the new trial motion. Further, the Defendant is not asking for a new trial
rather for a Judgment of Acquittal. Subsection (10) allows an order after judgment "affecting
the substantial rights of the defendant," but to date there has not been a judgment in this case.
Even if this Court has jurisdiction to hear the motion, the only ruling it may make that is
consistent with Idaho Law is to reverse itself and reinstate the lawful verdict of the jury. The
standard on a motion for judgment of acquittal under Idaho Criminal Rule 29 requires that the
trial judge "review the evidence in the light mostfavorable to the State, recognizing that full
consideration must be given to the right of the jury to determine ... the weight to be afforded
evidence, as well as the right to draw al/justifiable inferences from the evidence." State v.
Huggins, 103 Idaho 422, 427, 648 P .2d 1135, 1140 (Ct. App. 1982) aff'd in part, modified in
part, 105 Idaho 43,665 P.2d 1053 (1983)(emphasis added).
"A motion for acquittal will not be granted when the evidence is sufficient to sustain the
conviction. Evidence is sufficient to sustain a conviction if there is substantial evidence upon
which a rational trier of fact could conclude that the defendant's guilt as to each material element
of the offense was proved beyond a reasonable doubt." State v. Matthews, 124 Idaho 806, 813,
864 P.2d 644,651 (Ct. App. 1993).
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The only element at issue is the element of the representation of weight. It is uncontested
that the evidence presented at trial was that the methamphetamine delivered in each count was
represented as weighing an ounce. It is also uncontested that an ounce is factually more than 28
grams. The only question therefore is whether the jury could conclude that an ounce is more
than 28 grams without being provided with a conversion factor between ounces and grams. Id.
The answer is yes they absolutely could reach that conclusion.
Here the word "could" is used to express a conditional possibility. In other words, unless
it is not possible for the jury to reach that conclusion with the evidence presented, then the Court
may not grant the Defendant's motion. At the hearing on July 15 th 2013, this Court in making its
ruling, made a finding that it was possible that there were some people on the jury who knew that
an ounce was more than 28 grams. However this Court went on to state that it was "virtually
impossible" that all twelve of the jurors were in possession of such knowledge, implying that
such would be a necessary prerequisite to fmd in favor of the State.
This Court failed to provide a basis for this blanket assertion. In using the term
"virtually" a word that is defmed as ''for the most part; almost wholly; just about" See
http://dictionary.reference.com/browse/virtually?s=t Dictionary.com Unabridged Based on the
Random House Dictionary,© Random House, Inc. 2013, this Court essentially stated that such a
proposition was extremely unlikely. While the State disputes that it is extremely unlikely,
especially since the metric system has been taught in Idaho schools side by side with the with the
standard system for decades, even if it were, then this Court must acknowledge that, however
improbable, it is still possible. If it is possible, then a jury could conclude that an ounce is more
than 28 grams without being provided with a conversion factor between ounces and grams, even
under the proposition that all twelve jurors must have possessed such knowledge.
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However, the proposition that all twelve jurors had to have been in possession of such
background knowledge is not a correct statement of the law. It is a well-established principle of
law that 'jurors are free to apply their personal knowledge and experience when deliberating on
an issue," Bratton v. Scott, 150 Idaho 530,537,248 P.3d 1265, 1272 (2011), and that we "expect
jurors to bring with them to jury service their background, knowledge and experience." State v.
Payne, 146 Idaho 548, 566, 199 P.3d 123, 141 (2008) citing Miller v. Haller, 129 Idaho 345,
350,924 P.2d 607,612 (1996) and that they may rely "on their collective experiences." Id.
Jurors are permitted to make reasonable inferences in light of some specialized
knowledge or expertise. "[J]urors may properly rely on their background, including

professional and educational experience, in order to inform their deliberations." State v. Mann,
131 N.M. 459, 39 P. 3d 124, 132 (2002). The 9th Circuit determined that an individual juror's
knowledge of the interpretation ofx-rays was permissible as "[i]t is expected that jurors will
bring their life experiences to bear on the facts of a case." Hard v. Burlington N R. Co., 870 F.2d
1454, 1462 (9th Cir. 1989). This Court went on to state that"[w]hile it is clearly improper for
jurors to decide a case based on personal knowledge of facts specific to the litigation, a basic
understanding ofx-ray interpretation falls outside the realm of impermissible influence." Id.

In State v. Anderson, 748 SW 2d 201 (1985) overruled on other grounds by State v.
Shelton, 851 S.W.2d 134 (Tenn.1993), an individual juror's personal knowledge of the penal
system and discussion of how much time a defendant would have to serve before being eligible
for parole was considered simply part of the deliberative process. It was proper for an
individual juror/engineer to prepare a diagram of an accident scene and to share that with other
jurors for the purposes of deliberation. Wagner v. Doulton, 112 Cal.App.3d 945, 169 Cal.Rptr.
550 (Cal. Ct. App. 1980).
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An individual juror's expertise in the study of bones used in deliberation to speculate
about the effect the deflection off of a rib might have on a bullet trajectory was deemed proper in

State v. DeMers, 762 P .2d 860, 234 Mont. 273 (Mont. 1988). "Jurors are expected to bring to the
courtroom their own knowledge and experience to aid in the resolution of a case." Id at 863, 277.
Nothing in any of these cases suggests that all of the jurors must be in possession of that
same background knowledge or are limited to use that knowledge they share in common. Rather
an individual juror's background knowledge, including professional and educational

experience may be used to inform the entire jury's deliberations and assist in their evaluation of
the evidence of a case. It is their collective and combined knowledge and experience that they
may use, not just the knowledge they share in common. In this case that evidence is that the
methamphetamine was represented as an ounce. How many grams are in an ounce is not a fact
specific to this case and is merely background information helpful in evaluating that evidence.
If it is possible that even a single juror was in possession of the background knowledge
that an ounce was more than 28 grams, then that possible juror's knowledge informs the
deliberations of the entire jury and it may assist the entire jury in the evaluation of that evidence.
Therefore the jury could conclude that the Defendant's guilt as to each material element of the
offense was proved beyond a reasonable doubt.
The State would again cite to the only case cited so far in these proceedings that is
directly on point. That case is State v. Franklin, 288 A.D.2d 751, 754, 733 N.Y.S.2d 283, 286287 (2001) which found specifically that "a grams-to-ounces conversion is not, as a matter of
law, beyond the combined knowledge and experience of a jury." (citing People v Christofora,
43 A.D.2d 766,cert denied 419 US 867).
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This Court's claim that it is "virtually impossible" that all twelve were in possession of
background knowledge that an ounce was more than 28 grams is without basis. Regardless of
how improbable this Court believes it to be, it is still possible that all twelve jurors were in
possession of such knowledge. Even if this were true, this Court has already made a finding that
at least some of the jurors could have been in possession of such background knowledge. Under
Idaho law the background knowledge of those jurors informs the deliberations of the entire jury.
If it is at all possible that one, some, or all of the jury possessed such background knowledge,
then the jury could justifiably draw the inference that an ounce is more than 28 grams.
As such, in order to comply with the requirements of Idaho Criminal Rule 29 as provided
in the Huggins ruling, that this Court "review the evidence in the light most favorable to the State
and recognize that full consideration must be given to the right of the jury ... to draw all
justifiable inferences from the evidence", this Court, must assume that in reaching a guilty
verdict the jury was informed by that background knowledge. If it is possible that one or more
of the jurors possessed such background knowledge, as this Court has already determined, then it
is also possible that a jury could, when its deliberations were possibly informed by such
background knowledge, conclude that an ounce was more than 28 grams.
As this Court has already made the finding that it is possible that one or more of the
jurors possessed that background knowledge, the Court must likewise find that the jury could
conclude that the defendant's guilt as to each material element of the offense was proved beyond
a reasonable doubt. The only evidence necessary to support the conviction was that the weight
of the methamphetamine was represented as an ounce in each delivery. That evidence was
presented to the jury. Therefore the Defendant's motion should not have been granted.
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The Court is in error and should reverse its decision, reinstate the previously vacated and
lawful verdicts of the jury and deny the Defendant's motion in its entirety.

Dated this

/

5- day of August, 2013
Peter
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

I hereby certify that on the J2_ day of August, 2013, I served a copy of the foregoing

STATE'S MEMORANDUM OPPOSING DEFENDANT'S MOTION FOR
RECONSIDERATION thereof into the mail slot for DAN BROWN - FULLER LAW
OFFICE located at the District Court Services Office and for delivery on the regular delivery
route made every morning and afternoon to all Courthouse offices receiving mail from the
Prosecutor's Office.

Legal Assistant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
·vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131
DEFENDANT'S FINAL
MEMORANDUM IN SUPPORT
OF DEFENDANT'S RENEWED
MOTION FOR JUDGMENT OF
ACQUITTAL AND MOTION
FOR NEW TRIAL AND
DISMISSAL

*****
COMES NOW, Defendant, Bryann Kristine Lemmons, by and through her
attorneys of record, Fuller Law Offices, and hereby moves this Court for Reconsideration
of its Order Granting Motion for New Trial In Part, Denying Motion for New Trial in Part

DEFENDANT'S FINAL MEMORANDUM - 1
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and Denying Motion for Judgment of Acquittal entered in the above-entitled matter on or
about July 15, 2013.
In summary, the Court's Order stated as follows:
1. The Motion for Judgment of Acquittal is DENIED.
2. The Motion for New Trial on Count 1 Part 1 and Count 2 Part 1 is DENIED.
3. The Motion for New Trial on Count 1 Part 2 and Count 2 Part 2 is GRANTED.
4. The Motion for New Trial on Counts 3 and 4 is GRANTED.
Defendant does now request that the Court reconsider the Order entered on July
15, 2013.
While the defense appreciates the State's tenacity by insisting that the Court was
wrong in finding "insufficient evidence to convict" the Defendant in the principal case,
the fact that the Court may or may not have been wrong is irrelevant. The reason for this
lies in the reading of Evans v. Michigan, 133 S.Ct. 1069, 185 L.Ed.2d 124, 81 U.S.L.W.
4103, 13 Cal. Daily Op. Serv. 1975, 2013 Daily Journal D.A.R. 2322, 24 Fla. L. Weekly
Fed. S 21, a case that is, quite frankly, overwhelming relevant because of its
extraordinarily direct application to the issues in the principal case. The case is recent,
(February 20, 2013), relevant (involves the same issues as the principal case), and
specifically abrogates the Idaho Supreme Court case of State v. Korsen, 138 Idaho 706,
69 P.3d 126 (2003).
So, while the Prosecution insists that the jury could have concluded that an ounce
of methamphetamines was more than 28 grams, the following citations show conclusively
that whether they could or not, is absolutely and categorically irrelevant.
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[O]ur cases have applied Fong Foo's principle broadly. An acquittal is
unreviewable whether a judge directs a jury to return a verdict of acquittal,
e.g., Fong Foo, 369 U.S., at 143, 82 S.Ct. 671, or forgoes that formality by
entering a judgment of acquittal herself. See Smith v. Massachusetts, 543
U.S. 462, 467-468, 125 S.Ct. 1129, 160 L.Ed.2d 914 (2005) (collecting
cases). And an acquittal precludes retrial even if it is premised upon an
erroneous decision to exclude evidence, Sanabria v. United States, 437
U.S. 54, 68-69, 78, 98 S.Ct. 2170, 57 L.Ed.2d 43 (1978); a mistaken
understanding of what evidence would suffice to sustain a conviction,
Smith, 543 U.S., at 473, 125 S.Ct. 1129; or a "misconstruction of the
statute" defining the requirements to convict, Rumsey, 467 U.S. at 203,
211 104 S.Ct. 2305; cf. Smalis v. Pennsylvania, 476 U.S. 140, 144-145, n.
7, 106 S.Ct. 1745, 90 L.Ed.2d 116 (1986). In all these circumstances, "the
fact that the acquittal may result from erroneous evidentiary rulings or
erroneous interpretations of governing legal principles affects the accuracy
of that determination, but it does not alter its essential character." United
States v. Scott, 437 U.S. 82, 98, 98 S.Ct. 2187, 57 L.Ed.2d 65 (1978)
(internal quotation marks and citation omitted).
[emphasis added.]

[O]ur cases have defined an acquittal to encompass any ruling that the
prosecution's proof is insufficient to establish criminal liability for an
offense. See ibid., and n. 11; Burks v. United States, 437 U.S. 1, 10, 98
S.Ct. 2141, 57 L.Ed.2d 1 (1978); United States v. Martin Linen Supply
Co., 430 U.S. 564, 571, 97 S.Ct. 1349, 51 L.Ed.2d 642 (1977). Thus an
"acquittal" includes "a ruling by the court that the evidence is insufficient
to convict," a "factual finding [that] necessarily establish[ es] the criminal
defendant's lack of criminal culpability," and any other "rulin[g] which
relate[s] to the ultimate question of guilty or innocense." Scott, 437 U.S.,
at 91, 98, and n. 11, 98 S.Ct. 2187 (internal quotation marks omitted).
These sorts of substantive rulings stand apart from procedural rulings that
may also terminate a case midtrial, which we generally refer to as
dismissals or mistrials. Procedural dismissals include rulings on questions
that "are unrelated to factual guilty or innocense," but ''which serve other
purposes," including "a legal judgment that a defendant, although
criminally culpable, may not be punished" because of some problem like
an error with the indictment. Id., at 98, and n. 11, 98 S.Ct. 2187.
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Both procedural dismissal and substantive rulings result in an early end to
trial, but we explained in Scott that double jeopardy consequences of each
differ. "[T]he law attaches particular significance to an acquittal," so a
merits-related ruling concludes proceedings absolutely. Id., at 91, 98 S.Ct.
2187. This is because "[t]o permit a second trial after an acquittal,
however mistaken the acquittal may have been, would present an
unacceptably high risk that the Government, with its vastly superior
resources, might wear down the defendant so that 'even though innocent
he maybe found guilty,"' Ibid. (quoting Green v. United States, 355 U.S.
184, 188, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957)). And retrial following an
acquittal would upset a defendant's expectation of repose, for it would
subject him to additional "embarrassment, expense and ordeal" while
"compelling him to live in a continuing state of anxiety and insecurity."
Id., at 187, 78 S.Ct. 221. In contrast, a ''termination of the proceedings
against [a defendant] on a basis unrelated to factual guilt or innocence of
the offense of which he is accused," 437 U.S., at 98-99 S.Ct. 2187, i.e.,
some procedural ground, does not pose the same concerns, because no
expectation of :finality attaches to a properly granted mistrial.

"[I]t is plain that the [trial court] ... evaluated the [State's] evidence and
determined that it was legally insufficient to sustain a conviction." Martin
Linen, 430 U.S., at 572, 97 S.Ct. 1349. The trial court granted Evan's
motion under a rule that requires the court to "direct a verdict of acquittal
on any charged offense as to which the evidence is insufficient to support
conviction." Mich. Rule Crim. Proc., 6.419(A) (2012). And the court's
oral ruling leaves no doubt that it made its determination on the basis of
'"[t]he testimony"' that the State had presented. 491 Mich., at 8,810
N.W.2d,m at 539. This ruling was not a dismissal on a procedural ground
"unrelated to factual guilty or innocence," like the question of
"preindictment delay" in Scott, but rather a determination that the State
had failed to prove its case. 437 U.S., at 98, 99, 98 S.Ct. 2187. Under our
precedents, then, Evans was acquitted.
There is no question the trial court's ruling was wrong; it was predicated
upon a clear misunderstanding of what facts the State needed to prove
under State law. But that is of no moment. Martin Linen, Sanabria,\
Rumsey, Smalis, and Smith all instruct that an acquittal due to insufficient
evidence precludes retrial, whether the court's evaluation of the evidence
is "correct or not," Martin Linen, 430 U.S., at 571, 97 S.Ct. 1349, and
regardless of whether the court's decision flowed from an incorrect
antecedent ruling of law. Here Evans' acquittal was the product of an
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"erroneous interpretatio[n] of governing legal principals," but as in our
other cases, that error affects only ''the accuracy of [the] determination" to
acquit, not "its essential character." Scott, 437 U.S., at 98, 98 S.Ct. 2187
(internal quotation marks omitted).
[emphasis added]
And, evidently it doesn't matter what label is used by the Court, as indicated by
the Court in Evans as follows:
Our decision turns not on the form of the trial court's action, but rather
whether it "serve[s]" substantive "purposes" or.procedural ones. Scott,
437 U.S., at 98, n. 11, 98 S.Ct. 2187. If a trial court were to announce,
midtrial, "The defendant shall be acquitted because he was prejudiced by
preindictment delay," the Double Jeopardy Clause would pose no barrier
to reprosecution, notwithstanding the "acquittal" label. C£ Scott, 437 U.S.
82, 98 S.Ct. 2187, 57 L.Ed.2d 65. Here we know the trial court acquitted
Evans, not because it incanted the word "acquit" (which it did not), but
because it acted on its view that the prosecution had failed to prove its
case.
In view of the recent Evans case (February, 2013), and its specific abrogating of

State v. Korsen, 138 Idaho 706, 69 P.3d 126, the Defendant in the principal case was
entitled to an acquittal when the Court ruled that the State had failed to produce sufficient
evidence of Conspiracy to Traffic. And, accordingly, the Double Jeopardy Clause would
bar a retrial for the same offense. A Judgment of Acquittal should have issued.
Now, without appearing to "beat a dead horse", the defense is inclined to give at
least some consideration to the Prosecution's position in this matter. In fact, the
Prosecution has filed three (3) memoranda opposing Defendant' Renewed Motion for
Judgment of Acquittal and/or New Trial. The State cites State v. Huggins, 103 Idaho
422, 427 (Ct.App. 1982), on the proposition that on a Motion for Judgment of Acquittal
under Idaho Criminal Rule 29, the Trial Judge must "review the evidence in the light
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most favorable to the State, recognizing that full consideration must be given to the right
of the jury to determine ... the weight to be afforded evidence, as well as the right to draw
alljustifiable inferences from the evidence." [emphasis added.]
Further, the Prosecution cites State v. Franklin, 288 AD.2d 751, 754, 733
N.Y.Supp.2d 283, for the proposition that a "grams-to-ounces conversion" is not, as a
matter of law, beyond the combined knowledge and experience of a jury."
Taking these two cases together, the Prosecution's position is basically that if the
Court reviews the evidence in the light most favorable to the State and gives full
consideration of the right of the jury to draw all justifiable inferences from the evidence, a
rational trier-of-fact could reasonably conclude that an ounce is more than 28 grams
without receiving evidence on the actual number of grams in an ounce, thereby
reasonably concluding that all elements necessary for the conviction had been presented
and would justify a verdict of guilty.
Quite frankly, the Defendant would agree with most of the legal authority cited by
the Prosecution. However, Defendant cannot agree that it is relevant. The Prosecution
has conveniently ignored two very important factors. The Court specifically declined to
take judicial notice of the number of grams in an ounce, and the law is clear that facts not
traditionally cognizable must be proved. Holtz v. Babcock, 143 Mont. 371, 390 P.2d 801,
Leahy v. Department ofRevenue, 266 Mont. 94,879 P.2d 653 (1994).
However, since the Judge denied judicial notice, the jury had to find that there
were "more than 28 grams" involved in this case to convict, which brings up the second
issue. The only evidence presented during the entire testimony was a statement of Officer
DEFENDANT'S FINAL MEMORANDUM - 6
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Sweezy who responded to the question, ''how many grams are there in an ounce?" He
responded that there were "approximately 28." There simply was no other evidence
offered regarding the number of grams of drugs involved in this case.
The question of whether the Court's refusal to take judicial notice of the grams-toounces conversion tables was erroneous, i.e., was right or wrong, is irrelevant. The Court
did what it did and thereby set the standard regarding which party had what burden of
proof and, more importantly, what evidence had to be produced to convict the Defendant.

In other words, right or wrong, the rules were laid down by the Court, and in order for the
jury to convict the Defendant, the Prosecution had to prove that there was a representation
of "28 grams or more" of drugs involved in this transaction. All that was proven by the
Prosecution was that there were "approximately" 28 grams in an ounce, which is not
sufficient to support a conviction because the Prosecution did not prove a major element
of this crime beyond a reasonable doubt. "More than 28 grams" would be beyond a
reasonable doubt. Approximately 28 grams is not. And, certainly the Prosecution's
representation to the jury in his closing argument that the Officer had testified that there
were "more than 28 grams in an ounce", is not only erroneous, but improper, and creates
an impermissible influence on the jury requiring an acquittal and/or new trial.
It should be -noted that the law in most jurisdictions follows the rule that it is

discretionary with the Trial Court whether it .will take judicial notice of well-established
patterns of fact, usually depending upon the nature of the subject matter, the issue
involved, the apparent justice, and the circumstances of the particular case. Brough v.

Ute Stampede Ass 'n., 105 Utah 446, 142 P.2d 670 (1943).
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The test of whether a court will take judicial notice of a fact is whether sufficient
notoriety will attach to the fact, and if there is any doubt either as to the fact itself or as to
it being a matter of common knowledge, evidence will be required. Ecco High

Frequency Corp. v. Amtorg Trading Corp., 81 N.Y.S.2d. 610 (1948).
Therefore, by the jury in this case convicting the Defendant of conspiring to
deliver "more than 28 grams of drugs", the jury must have considered information that
was not properly presented at trial, i.e., pursuant to the Idaho Rules of Evidence.
Idaho Rule of Evidence 201 (b) provides that a judicially noticed fact must be one
not subject to reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial court, or (2) capable of accurate and ready determination
by resort to sources whose accuracy cannot be reasonably questioned. "A court must take
judicial notice ifrequested by a party and supplied with the necessary information."

Idaho Rule of Evidence 201 (b), Newman v. State, 149 Idaho 225, 227 (Ct.App. 2010).
In the instant case, the Court denied the State's request to take judicial notice of
the conversion of one ounce into grams. As such, it can only be assumed that the
information that is sought to be taken notice of is information that is not generally known
within the territorial jurisdiction of the court, and/or was not capable of accurate and
ready determination. Further, documents generally should be placed into evidence
through ordinary avenues. Newman v. State, 149 Idaho 225,227 (Ct.App. 2010). This is
done by laying an appropriate foundation to demonstrate the documents authenticity and
relevance. (See Idaho Rule of Evidence 901 and 902.) The State failed to introduce any
evidence in support of their requested judicial notice. It is also worth noting that the State
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has requested that the Court take judicial notice of a fact that forms an essential element
of the charges in the instant case thereby eliminating the possibility of characterizing the
State's failure in this regard as harmless error.
Of course, the above discussion of the judicial notice issue is probably irrelevant
because of the Evans Court's position that an acquittal due to insufficient evidence
precludes retrial "regardless of whether the Court's decision flowed from an incorrect
antecedent ruling oflaw." Id. at 7.
Therefore, for all of the reasons set forth above, it appears more than obvious that
the Defendant is entitled to an acquittal of the charge(s) of Conspiracy to Traffic.
The question now becomes what do we do with the conviction on the charge(s) of
Delivery?
Defendant's position with regards to the'charge(s) of Delivery is that they should
have been, and still should be, dismissed by the Court.
First of all, the Court in trying the case refused to give a requested informant
instruction based on the fact that Idaho State law did not require same, despite Ninth
Circuit law requiring such an instruction if requested.
It is clear that under the Constitution's Supremacy Clause, U.S. CONST. art. VI,
cl. 2, federal legislation enacted pursuant to constitutionally derived federal authority
trumps a conflicting state law, even if the state law furthers a court police power interest.

Gonzales v. Raich, 545 U.S. 1, 29, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005). "(The
Supremacy Clause unambiguously provides that if there is any conflict between federal
and state law, federal law shall prevail").
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However, in the principal case, there actually isn't any conflicting law involved.
There just isn't any state law requiring such an instruction. Based upon that fact, i.e., the
absence of state law, the Court in this case refused to follow Ninth Circuit law and give
the requested instruction. It is Defendant's position that said refusal violated Defendant's
rights to due process. Consider the following cases.
In U.S. v. Monzon-Valenzuela, 186 F.3d 1181 (9 th Cir. 1999) "the informant
instruction applies only to witnesses ''who provide evidence against a defendant for some
personal advantage or vindication, as well as for pay or immunity."
In U.S. v. Cuellar, 96 F.3d 1179 (9th Cir. 1996). The defendant in this case argued
that the district court erred in denying his motion to dismiss the indictment for outrageous
government conduct because Garavito was paid a "contingent" fee that was dependant
upon the amount of drugs involved and upon whether Cuellar was convicted. In his
argument he pointed out that the Fifth Circuit held that an informant paid a contingent fee
is not a competent witness and that a conviction based on said testimony must be
reversed. Williamson v. United States, 311 F.2d 441 (5 th Cir. 1962).
Despite the fact that the Williamson case was overruled in terms of "per se
exclusion", the Court in Williamson stressed the danger to the criminal justice system that
exist with the use of paid informants. The Court specifically stated as follows:
We, and other courts as well, have consistently held that the government is
not precluded from using informants before or during trial simply because
an informant may have a motive to falsify testimony or to entrap innocent
persons. Indeed, the Supreme Court dealt with the issue in Hoffa v. United
States, 385 U.S. 293 (1966), and resolved it against Cuellar's position
here. While the Chief Justice in dissent would have foreclosed
prosecution based on what he thought was a particularly unsavory use of
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an informant, the majority held that regardless of the fact that Hoffa's
informant may have had more of a motive to lie than most, it does not
follow that his testimony was untrue, not does it follow that his testimony
was constitutionally inadmissible. The established safeguards ofhe
Anglo-American legal system leave the veracity of a witness to be tested
by cross-examination, and the credibility of his testimony to be determined
by a properly instructed jury. At the trial of this case, [the informant] was
subject to rigorous cross-examination, and the extent and nature of his
dealings with federal and state authorities were insistently explored. The
trial judge instructed the jury, both specifically and generally with regard
to assessing [the informant's] credibility. The Constitution does not
require us to upset the jury's verdict.
The important point here is that the Cuellar case indicates that the informant's
testimony was constitutionally admissible and as long as the veracity of the witness was
tested by cross-examination and the credibility of the testimony was determined by proper

instructions to the jury. [emphasis added.]
In the principal case, no such instruction was given despite its request by the
defense. Therefore, Defendant's right to due process was violated.
In addition, it is worth noting that neither the State nor the Defense requested the
lesser included offense of Delivery. In a traditional trafficking case, the delivery and
representation as to quantity occur at the same time. In those types of cases, where the
quantity of drugs delivered is 28 grams or more, there is no need to determine whether or
not a delivery and a representation have been made. Unlike the traditional trafficking
cases, this case involved a form of trafficking that apparently had not been contemplated
by the Idaho Jury Instructions. Therefore, the defense believes that the jury instructions
were incorrect in not describing Delivery as a lesser included offense.
To sum up this particular issue, the Court's refusal to give the Informant
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Instruction requested by the defense is fundamental error as it violated the Defendant's
right to due process and Defendant is entitled to a new trial on the charge(s) of Delivery.
The second issue supporting Defendant's Motion for Retrial on Delivery charge(s)
is a little more sensitive and involves the fact that the Prosecution, in his closing
argument, indicated to the jury a fact not in evidence, i.e., indicated that his witness had
represented that an ounce was "more than 28 grams" when, in fact, the witness had only
indicated that an ounce was "approximately 28 grams". This was a clear
misrepresentation of the evidence in the case and clearly amounted to an improper closing
argument by the Prosecuting Attorney.
The fact is there is no rule of trial practice more universally accepted and applied
than the rule that counsel may not introduce into his argument to the jury statements
unsupported by evidence produced on the trial and made not as expressions of belief or
proof, but as assertions of fact. State v. Gauger, 200 Kan. 515,438 P.2d 455, In Re: Care

and Treatment ofOntiberos, 295 Kan. 10,287 P.3d 855 (2012).
Further, in State v. Garcia, 100 Idaho 108,594 P.2d 146 (1979), it was held that
improper closing argument by the prosecuting attorney constituted "fundamental error"
and was therefore reviewable on appeal notwithstanding the fact that no objection had
been made by defense counsel during the trial.
The fact is that in the principal case, objection was made to the jury by defense
counsel to the misstatements of the evidence by the Prosecution.
And, finally, although it is not Defendant's belief or assertion that the Prosecutor
in this case intentionally made these misrepresentations, it is noteworthy that the ABA
DEFENDANT'S FINAL MEMORANDUM - 12
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Standards on Criminal Justice look very unfavorably upon situations such as this.
Consider the following:

Standard 3-5.8 Argument to the Jury
(a) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not
intentionally misstate the evidence or mislead the jury as to the inferences
it may draw.
<

(b) The prosecutor should not express his or her personal belief or opinion
as to the truth of falsity of any testimony or evidence or the guilt of the
defendant.
(c) The prosecutor should not make arguments calculated to appeal to
the prejudices of the jury.
(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence.

Standard 3-5.9 Facts Outside the Record
The prosecutor should not intentionally refer to or argue on the basis of facts
outside the record whether at trial or on appeal, unless such facts are matters of
common public knowledge on ordinary human experience or matters of which the
court may take judicial notice.
Based on the above citations, and specifically State v. Garcia, it is Defendant's
belief that the actions on the part of the Prosecutor in misrepresenting facts not in
evidence to the jury, violated the Defendant's right to due process and demand a retrial on
the charge of Delivery, if not an acquittal.
Of course, the relevant and critical issue here is whether the Prosecutor's
comments so infected the trial with unfairness as to make the resulting conviction a denial
of due process. Darden v. Waynewright, 477 U.S. 168, 106 S.Ct. 2464, L.Ed.2d 144
(1986). In applying the harmless error rule, the Idaho Courts have held that where the
DEFENDANT'S FINAL MEMORANDUM - 13
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admissible evidence provides, beyond a reasonable doubt, "overwhelming and
conclusive" proof of defendant's guilt, the admission of tainted evidence will be held to
be harmless. Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 78 L.Ed.2d 705 (1967).
However, in the principal case, the Prosecutor's misrepresentations could hardly
be considered harmless error wherein that was the only source of evidence that one ounce
equals "more than 28 grams" throughout the entire trial. In other words, that statement by
the Prosecutor in his closing argument can be the only source from which the jury
determined that there were "28 grams or more" of narcotics involved thereby completely
eliminating the possibility of the Prosecutor's misstatements amounting to harmless error.
The Prosecution will, in all likelihood, try to bifurcate the effect on the jury of the
Prosecution's comments, i.e., a misstatement of the evidence showing that there were "28
grams or more" that the Prosecution made to the jury only applied to the charge of
Trafficking, and not Delivery. Actually, that is not so. Consider the following case:
In U.S. v. Weatherspoon, 410 F.3d 1142 (9th Cir. 2005), the Court stated as
follows:
Prosecutorial Misconduct
Analysis of a claim of prosecutorial misconduct focuses on its asserted
impropriety and substantial prejudicial effect (see, e.g., United States v.
Yarbrough, 852 F.2d 1522, 1539 (9th Cir. 1988)). We must therefore
determine at the outset whether the prosecutor made improper statements
during the course of the trial, after which we will turn to the effect of any
such misconduct.
As to the threshold issue of impropriety, we conclude that prosecutorial
misconduct was clearly involved, both (1) because the prosecutor vouched
for the credibility of witnesses and (2) because he also made arguments
designed to encourage the jury to convict in order to alleviate social
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Where defense counsel objects at trial to acts of alleged prosecutorial
misconduct, we review for harmless error on defendant's appeal; absent
such an objection, we review under the more deferential plain error
standard.
Weatherspoon raised objections at trial to some but not all of the
statements that he now challenges as improper. Even so, he argues that a
harmless error analysis should be applied to the entirety of his appeal
because his failures to object were attributable to the district court's
demonstrated unwillingness to entertain his objections. But we need not
venture into that fray, because the misconduct at issue here requires
reversal even under the more restrictive plain error standard, under which
reversal is appropriate "only if the prosecutor's improper conduct so
affected the jury's ability to consider the totality of the evidence fairly that
it tainted the verdict and deprived [Weatherspoon] of a fair triat (Smith,
962 F.2d at 935). And to that end we must review the potential for
prejudicial effect in the context of the entire trial (Young, 470 U.S. at 16,
105 S.Ct. 1038).

Because of these hazards to a fair trial, case law has condemned both (1)
personal vouching by a prosecutor for the credibility of the government's
witnesses, and (2) the expression by a prosecutor of the prosecutor's
personal opinion as to the guilt of the accused, but only when remarks
either "say [or] insinuate that the statement was based on personal
knowledge or on anything other than the testimony of those witnesses
given before the jury." Lawn v. United States, 355 U.S. 339,359 n. 15, 78
S.Ct. 311, 2 L.Ed.2d 321 (1958). To quote the old Fifth Circuit, "The test
as to whether the prosecutor has expressed an improper opinion is
'whether the prosecutor's expression might reasonably lead the jury to
believe that there is other evidence, unknown or unavailable to the jury, on
which the prosecutor' relied." United States v. Prince, 515 F.2d 564, 566
(5th Cir. 1975). Both practices tend to override the important role of jurors
in our system by drawing them away from their sworn duty to focus only
on the evidence in the record and the law.
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Inappropriate prosecutorial comments, standing alone, would not justify a
reviewing court to reverse a criminal conviction obtained in an otherwise
fair proceeding. Instead, as Lawn teaches, the remarks must be examined
within the context of the trial to determine whether the prosecutor's
behavior amounted to prejudicial error.
[Emphasis added.]
In applying the above-cited law to our case, there is no question that the
Prosecutor made improper statements to the jury in indicating to them that the State's
witness had testified that there were "more than 28 grams in an ounce" because the
State's witness never said that. That evidence, which was not presented at trial, goes to
the very element that was necessary to prove the charge, i.e., that there were "more than
28 grams" of substance involved. So, that statement was improper.
As to the question as to whether it had any affect on the outcome of the verdict,
the matter simply speaks for itself. The place that evidence came from was from the
Prosecutor during closing argument and it is obvious that it has affected the jury because
it was a unanimous verdict that there had been "more than 28 grams". Therefore, it is,

ipso facto, a tainted verdict.
Now comes the real "kicker" in this case. It would appear from the above
citations, that the Defendant is at least entitled to a new trial on the charge(s) of Delivery.
However, Idaho Code Section 19-1719 indicates otherwise. Consider the following:
19-1719. CONVICTION OR ACQUITTAL BARS INCLUDED
OFFENSES.
When the defendant is convicted or acquitted, or has once been placed in
jeopardy upon an indictment, the conviction, acquittal or jeopardy is a bar
to another indictment for the offense charged in the former, or for an
attempt to commit the same, or for an offense included therein, of which
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he might have been convicted under that indictment.

The long and short of this is that since Delivery was a lesser included offense of
the charge of Conspiracy to Traffic, and the defendant should be acquitted of the
charge(s), because of Evans and other cited cases, the Defendant cannot be retried for
Delivery. Putting it another way, the acquittal on the Conspiracy to Traffic charge( s)
amounts to res judicata creating a situation whereby the Prosecution is collaterally
estopped from reprosecuting the Defendant. And, therefore, not only is the Defendant
entitled to an acquittal of the charge(s) of Conspiracy to Traffic, she is also entitled to a
dismissal of the Delivery charge(s) on the basis ofres judicata and collateral estoppel.
Hard v. Burlington, 87 F.2d 1454 (9 th Cir. 1989), Dardon v. Waynewright, 497 U.S. 168
(1986), Chapman v. California, 386 U.S. 18 (1967). Also, see State v. Byington, 139
Idaho 516, 81 P.3d 421 (2003) wherein the Court states as follows:
Where a defendant has sought and obtained reversal of a conviction on
grounds other than the insufficiency of the evidence, double jeopardy
principles do not prevent a second trial. Price v. Georgia, 398 U.S. 323
(1970); State v. Avelar, 124 Idaho 317, 321 n. 2, 859 P.2d 353, 357 n. 2
(Ct.App. 1993). Byington's specific circumstance, where a prior conviction
was reversed due to the failure of the charging document to allege all the
elements of the offense, was addressed by the United States Supreme
Court in Ball v. United States, 163 U.S. 662 (1896). In that case, three
defendants were charged with murder. At a jury trial, two defendants were
found guilty and the third was acquitted. On the appeal of the convicted
defendants, the Supreme Court held that the indictment by which they
were charged was fatally defective for failing to allege either the time or
place of the victim's death, and the Court therefore reversed the judgments
of conviction. Another indictment was then obtained against all three
defendants, each of whom raised a plea of former jeopardy. Those pleas
were overruled by the trial court, and the three defendants were tried and
found guilty. The matter was again appealed to the Supreme Court. As to
the defendant who had been acquitted in the first trial, the Court held that
the verdict of acquittal was a bar to a second indictment for the same
killing, notwithstanding the jurisdictional flaw in the indictment. As to the
other two defendants, however, the Court held that a second prosecution
was permissible. The Court stated, "[I]t is quite clear that a defendant who
procures a judgment against him upon an indictment to be set aside may be
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tried anew upon the same indictment, or upon another indictment, for the
same offense of which he had been convicted." Id. at 672. In Bullington v.
Missouri, 451 U.S. 430 (1981), the Supreme Court explained the rationale
for the principle that a reversal of a conviction on grounds other than
insufficiency of the evidence does not prevent reprosecution: "This rule
rests on the premise that the original conviction has been nullified and 'the
slate wiped clean."' Id. at 442 (quoting Pearce, 395 U.S. at 721). It is thus
apparent that the Fifth Amendment presents no bar to Byington's second
prosecution.
[emphasis added.]
DATED This

·-22:~
day of August, 2013.
FULLER LAW OFFICES

CERTIFICATE OF HAND-DELIVERY
I, the undersigned, do hereby certify that on t h ~ y of August, 2013, a true
and correct copy of the foregoing was hand-delivered to the following:
Grant Loebs
Twin Falls County Prosecutor
Twin Falls County Courthouse
Twin Falls, ID 83303-0126
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DISTRICT COURT

Fifth Judicial District

County of Twin Falls • stl!te or Idaho

AUG 23 2013

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
DISTRICT DIVISION
COURT MINUTES
CR-2011-0014836/CR-2012-~01b131
State of Idaho vs. Bryann Kristine Lemmon
resen
NotPresent )
Hearing type: Motion for Reconsideration an Bond Reduction
Hearing date: 8/23/2013
Time: 01 :30 PM
Courtroom: 2
Judge: Randy J. Stoker
Court repo~Tracy Barksdale
Minutes Clerk: f\rrtJel9', ~guirre
Prosecutor:
~~
Defense Attorney:~-~
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i>epUtY Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)
)
)
)
)
)
)

State of Idaho,
Plaintiff,

vs.
Bryann Kristine Lemmons,
Defendant.

CR-2012-10131

ORDER ON DEFENDANT'S
MOTION FOR
RECONSIDERATION

----------)
This

matter

came

before

the

Court

on

the

Defendant's

Motion

for

Reconsideration, filed on July 25, 2013. The Court heard argument by each party and
ordered: The Defendant's Motion for Reconsideration is GRANTED in part and DENIED
in part. Defendant's motion for acquittal as a matter of law as to Conspiracy to Traffic in
Methamphetamine and the enhancement on each delivery charge is GRANTED.
Defendant's motion for a new trial or acquittal as to Delivering Methamphetamine is

DENIED.
IT IS

so ~Dn.D,

Dated thi~ay of August 2013.

ndy J. Stoker
istrict Judge
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CERTIFICATE OF SERVICE

I hereby certify that on the _ _day of July 2012, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:
Peter Hatch
Twin Falls County Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( vf Court Folder

Dan Brown
Fuller Law Office
161 Main Ave N
Twin Falls, ID 83301

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
(0 Court Folder
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Subject:
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DJSTRICT COURT
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ID4 HD

supremecourtdocuments@idcourts.net
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2013 !1UG 30 AM 8: 4 I
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41278-79.pdf
//,JI
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DEPUTY

FILED CERTIFIED COPIES OF ORDER ON DEFENDANT'S MOTION FOR RECONSIDERATION
(CR-2011-14836 & CR-2012-10131) as filed in DC 8/26/13. (attached)
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Sharie Cooper
From:
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To:
Subject:
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DISTRIQT COURT
County o~~ut~lal District

a s . State of Idaho
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a
By,
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Wednesday, October 09, 2013 12:04 PM
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41278,41279 STATE v. LEMMONS (TWIN FALLS CR2011-14836,2012-10131)
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FILED NOTICE OF CROSS APPEAL. SUPPLEMENTAL TRANSCRIPT DUE 11-6-13. **08-23-13
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P. 0. BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

rwm}lRJCT COURT

ftlLS CO,, IDAHO
.ED

2013 HOV -8 AM g: 44
BY_ _ _--='."----CLERK
----.::~-DE Pl/TV

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,

)
)
)

Case No. CR-2011-14836 and
CR-2012-10131

)
)

VS.

BRYANN KRISTINE LEMMONS,
Defendant.

NOTICE OF HEARING

)
)
)
)

*****
TO: The Clerk of the above-entitled Court and to Grant Loebs, Twin
Falls County Prosecutor:
YOU WILL PLEASE TAKE NOTICE That on the 22nd day of November, 2013,
at 11: 00 o'clock a.m., of said day or as soon thereafter as counsel can be heard, at the
Twin Falls County Courthouse, County of Twin Falls, City of Twin Falls, State ofldaho,
the above-named attorney for the Defendant will call up for disposition by the Court her
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Motion to Modify Terms of Release.
Counsel requests oral argument at this hearing. Counsel hereby advises the
Court, opposing counsel and the parties of their intention to produce testimony and
evidence at the hearing, and further advises the Court, opposing counsel and the parties of
their intention to cross-examine any witnesses.
DATED This . / day of November, 2013.

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on the]f::--day of November, 2013, I
caused a true and con-ect copy of the foregoing Notice of Hearing to be mailed, United
States Mail, postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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Greg J. Fuller
Daniel S. Brown
FULLER LAW OFFICES
Attorney at Law
P.O.BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

A/,Lls_~o.,
fDft,HO
t.. •..I

2Dl3 NOV -8 AH 9: 43
BY____--.,_ _

·-----;.__--DEPUTY
cJ} . CLftff{

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

Case No. CR-2011-14836 and
CR-2012-10131

MOTION TO MODIFY
TERMS OF RELEASE

*****
COMES NOW the Defendant, Bryann Kristine Lemmons, by and through her
attorney of record, Fuller Law Offices, and hereby moves this Court for an Order
amending the terms of Defendant's release.
This Motion is made and based upon the papers and pleadings on file in this
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matter.
I .

DATED This _____l__ day of November, 2013.
FULLER LAW OFFICES

By_--"'...-----+-=->-_,,_:::.:..=~,c:____ _ _ _ _ _ _ _ _ __

D
Attorney for Defendant

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that on th~day of November, 2013, I
caused a true and conect copy of the foregoing document to be mailed, United States
Mail, postage prepaid, to the following:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
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DISTRICT COURT

IN THE SUPREME COURT OF THE STATE

1

Fifth Juo1e1a1 u,strict
oaiilyoIBiA.~-Stateofldaho

NOV 15 2013

2
3

STATE OF IDAHO,

P!it f 'i E)

~'------+/\+--fl.1"'"7"------,ir.::11
,~
1.,18111

)

) Supreme Ct. 41278
4

Plaintiff/Appellant,

)

5

vs.

)
)

Twin Falls No. 11-14836
No. 12-10131

)
)

NOTICE OF LODGING

6

BRYANN KRISTINE LEMMONS,

)

7

_ _....,.D~e~f-e....,n
...d__,.,,a....n .....t,.,./....,.R....,,e.....s. . .p..,_o.....n.......,d....,e"""'n.....t~-~>

8
9

10

To:

THE CLERK OF THE IDAHO SUPREME COURT
NOTICE IS HEREBY GIVEN that on October 8, 2013,

I

11

lodged a transcript of 491 pages in length for the

12

above-referenced appeal with the District Court Clerk

13

of Twin Falls County in the Fifth Judicial District.

14

The transcript includes:

15

May 29, 2013, and May 30, 2013; Hearing dated July 15,

16

2013.

17
18

Jury Trial (two days) dated

A PDF copy of the transcript will be emailed to
sctfilings@idcourts.net.

19
20
21

TRACY E. BARKSDALE,

CSR 999

22
23
24
25

1
TRACY E. BARKSDALE, CSR 999

(208) 736-4039
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF T~~~~i~!£\:~~
STATE OF IDAHO, IN ANp FOR TWIN FALLS COUNTY

NOV 22 2013

...Judge: Randy J. Stoker

---}1:------tl

Courtroom# ~
.•'-•

Clerk

•Y

·.. i~rk: Angela Aguirre
··:Reporter:'-·eabrina Vasquez

Deputy Clerk

T~~qsbLJl_

THE STATE OF IDAHO,
Plaintiff.

Vs

8~~·
Defendant.

)
)
)
)
)
)

Court Minutes

DATE\

l /;);J-//.3

TIME:

l~~OO A,'M.__

Other:

State:~
Defense :

)
)

~

Defendant

V'>

Custody Status ex..}

Heartng:

M~~~j Li~

Name verified (

) Public Defender Appointed/Confirmed (

) Rights given (

)
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Fifth Judicial Distcrict

County of 'lwln FaHe • Si.lie of Idaho

Greg J. Fuller

Daniel s.. Jlno~\r,n
FULLER LA'\\1 OFFICES
Attorney at l;aw
P.O.BoxL
161 Main A venue West
Twin Falls, ID 83301
Telephone: (208) 734-1602
Facsimile: (208) 734-1606
ISB #1442
ISB #7538

r

Deputy cier1r

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
THE STATE OF IDAHO,
Plaintiff,
vs.
BRYANN KRISTINE LEMMONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-14836 and
CR-2012-10131
ORDERRE:
MOTION TO MODIFY
TERMS OF RELEASE

*****
This matter having come before this Honorable Court on the 22nd day of
November, 2013, relative to Defendant's Motion to Modify Terms of Release. The State
was present and represented by its attorney ofrecord, Peter Hatch. The Defendant was

ORDER-1
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presented and represented by her attorney ofrecord, Daniel S. Brown.
The Court having heard argument, and pursuant to the agreement of the pmiies,
and for good cause shown;

IT IS HEREBY ORDERED AS FOLLOWS:
1. That the Defendm1t' s terms and conditions of release shall be modified such

that an mllde monitor will no longer be required. This modification is conditioned upon
the Defendant continuing to reside at Bill's Place located at 168 6th Avenue North, Twin
Falls, Idaho.
DATED This

~

'Jjday

of November, 201...,.

RAJ:\TD
District
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•

•
CLERK'S CERTIFICATE OF MAILING

Jofl

hpreby certify that the above document was mailed on the :l ~ day of
, 2013, to the follm'liring·persons at-the,address listed, by first class,
postage prepaid:
Grant Loebs
Twin Falls County Prosecutor
P. 0. Box 126
Twin Falls, ID 83303-0126
Daniel S. Brown

FULLER LAW OFFICES
Attorneys at Law
P.O.BoxL
Twin Falls, ID 83303

/

U.S. Mail
Hand-Delivery
Facsimile Transmission
Comthouse Folder

U.S. Mail
_ _ Hand-Delivery
Facsimile Transmission
--Y Courthouse Folder

CLERK OF THE COURT
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~
scooper@co.twin-falls.id.us
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Attachments:
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•

•

FILED

In the SuJ?reme Court of the State o!,J~,JioPM 2 53
=

BY_ _ _ _ __

w

)
)

STATE OF IDAHO,
Plaintiff-Appellant-Cross Respondent,

v.
BRYANN KRISTINE LEMMONS,
Defendant-Respondent-Cross
. Appellant.

)
)
)
)
)
)
)
)

CLER~1
DEPUTY

ORDERCONDffiONALLY
DlSMISSING APPEAL
Supreme Court Docket No. 41278-2013
(41279-2013)
Twin. Falls County No. 2011-14836
(2012-10131)

The AppellanJ haying failed to pay the necessary fee for preparation of the Clerk's
Record on appeal as required by Idaho Appellate Rule 27(c) and· fee for preparation of the
Reporter's Transcript, if requested, as required by Idaho Appellant Rule 24(c); therefore;
IT HEREBY IS ORDERED that this appeal be, and hereby is, CONDITIONALLY
DISMISSED wiless the required fee for preparation of the Clerk's Record is paid to the District
Court Clerk and the fee for preparation of the Reporter's Transcript, if requested, is paid to the
District Court Reporter within twenty-one (21)_days from the date of this Order.
IT FURTHER IS ORI>ERED that this appeal is SUSPENDED until further notice. ·
DATED this

1""

l~-day ofNovember, 2013.
For the Supreme Court

cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge
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Sharie Cooper
From:
Sent:

To:
Subject:
Attachments:

•

•

DIS /RIC J COURT
1 WIN FALLS rM1 'DAI-IC
)- 1-._ .'.~

l -

,

supremecourtdocuments@idcourts.net
ZU 13 NOV 26 PM 2: 5j
Thursday, November 21, 2013 10:28 AM
FULLERLAW@CABLEONE.NET; tbarksdale@co.twin-f~,l~.id.us; ecf@ag.idaho.gov;
- - - - ; : - - - .·
scooper@co.twin-falls.id.us
41278,41279 STATE V. LEMMONS (TWIN FALLS CR2011-14836,2012-10lfrH·Iir,
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ENTERED AMENDED ORDER RE: FEES.

1

970

•

•

F'IL-Co·
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BY
•

- - - - - - - - - - .... +.,_R_,_ --

------

STATE OF IDAHO,

CLH n

W-DEPUTY

)
)

Plaintiff-Appellant-Cross Respondent,

v.
BRYANN KRISTINE LEMMON~,
Defendant-Respondent-Cross
Appellant.

)
)
)
)
)
)
)
)

AMENDED ORDER RE: FEES
Supreme'Court Docket No. 41278-2013
(41279-2013)
Twin Falls County No. 2011-14836
(2012-10131)

An ORDER.CONDITIONALLY DISMISSING APPEAL was issued November 12,

2013 for non-payment of the Clerk's Record and Reporter's Transcript fees. The State of Idaho
filed the Notice of Appeal, therefore there ·are no fees due; however, a NOTICE OF CROSS-·
APPEAL was filed by Respondent on October 4, 2013 in District Court and with this Court on
October 8, 2013 which requests an additional Reporter's Transcript be prepared. Therefore~ ·
IT HEREBY IS ORDERED that the CONDITIONALLY DISMISSAL be, and
hereby is, WITHDRAWN.
IT FURTHER IS O:RPERED that unless the required fee for preparation of the
additional Re~orter's Transcript, re~uested by Respondent, is paid to the District Court Reporter

within twenty-one (21) days from the date of~ Order, this appeal will proceed on the transcripts
requested by Appellant.
IT FURTHER IS ORDERED.that this appeal is SUSPENDED until further notice.

DATED this

JO

day ~fNovember, 2013 .

.For the Supreme <;ourt

Stephen W. Ken~rk
cc:

Counsel of Record

District Court Clerk
District Court Reporter
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
BRYANN KRISTINE LEMMONS,
Defendant/Appellant,

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41278-2013
41279-2013
DISTRICT COURT NO. CR 11-14836
CR 12-10131
CLERK'S CERTIFICATE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled
cause, will be duly lodged with the Clerk of the Supreme Court.
WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 1ih day of December, 2013.
KRISTINA GLASCOCK

~~
eputy'clerk

CLERK'S CERTIFICATE

-~
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
BRYANN KRISTINE LEMMONS,
Defendant/Appellant,

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41278-2013
41279-2013
DISTRICT COURT NO. CR 11-14836
CR 12-10131
CERTIFICATE OF EXHIBITS

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify:
That the following is a list of exhibits to the record that have been filed during the
course of this case.
State's Exhibit A, Letter from Gary Kaufman, Admitted February 17, 2012 Motions
Hears CR 11-14836
State's Exhibit 1, copy of Forensic Lab Report, Admitted March 30, 2012 Preliminary
Hearing (CR 11-14836)
State's Exhibit 2, copy of Forensic Lab Report, Admitted March 30, 2012 Preliminary
Hearing (CR 11-14836)
Court Exhibit 1, Letter from defendant, Admitted; February 11, 2013 Status Hearing
(CR 12-10131)
State's Exhibit 2, copy of Forensic Lab Report, Admitted May 29, 2013 Jury Tri~l
State's Exhibit 4, copy of Forensic Lab Report, Admitted May 29, 2013 Jury Trial
State's Exhibit 6, photo, Admitted May 29, 2013, Jury Trial
State's Exhibit 7, photo, Admitted May 29, 2013, Jury Trial
State's Exhibit 8, photo, Admitted May 29, 2013, Jury Trial
State's Exhibit 9, photo, Admitted May 29, 2013, Jury Trial
Defendant's Exhibit A, ISP Statement Form, Admitted May 30, 2013 Jury Trial
Defendant's Exhibit B, ISP Statement Form, Admitted May 30, 2013 Jury Trial
Letter Submitted to Court November 22, 2013

CERTIFICATE OF EXHIBITS - 1
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Taped Transcript Preliminary Hearing, Filed May 1, 2012
Jury Roll Call (Confidential), May 29, 2013
Initial Jury Seating Chart (Confidential), May 29, 2013
Peremptory Challenges (Confidential), May 29, 2013
Final Jury Seating Chart (Confidential), May 29, 2013
EXHIBITS RETURNED TO LAW ENFORCEMENT
State's Exhibit 1 (bag of crystals in baggie), Admitted May 29, 2013, Jury Trial
State's Exhibit 3 (bag of crystals in baggie), Admitted May 29, 2013, Jury Trial
EXHIBITS NOT ADMITTED
State's Exhibit 10, Audio (CD), Not Admitted May 28, 2013 Motion in Limine
State's Exhibit 11, Audio (CD), Not Admitted May 28, 2013 Motion in Limine
State's Exhibit 12, audio recording (CD), Not Admitted, May 29, 2013 Jury Trial
CD's ATTACHED TO DOCUMENTS IN FILE
EXHIBIT B (CD), Attached to Motion to Quash Protective Order and Order on Motion
to Compel Discovery and Inspection Filed On February 16, 2012
CD, Attached to Response to Request for Discovery Filed on August 24, 2012
CD, Attached to First Supplemental Response to Request for Discovery Filed August
28, 2012

In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 12th day of December, 2013.

KRISTINA GLASCOCK
Clerk of the District Court

CERTIFICATE OF EXHIBITS - 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
STATE OF IDAHO,
Plaintiff/Respondent,
vs.
BRYANN KRISTINE LEMMONS,
Defendant/Appellant,

)
)
)
)
)
)
)
)

SUPREME COURT NO. 41278-2013
41279-2013
DISTRICT COURT NO. CR 11-14836
CR 12-10131
CERTIFICATE OF SERVICE

)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and
REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows:

LAWRENCE WASDEN
KENNETH JORGENSEN
Attorney General
Statehouse Mail Room 210
P.O. Box 83720
Boise, Idaho 83720-0010

DANBROWN
Fuller Law Office
P. 0. Box L
Twin Falls, ID 83303

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 13th
day of December, 2013.
KRISTINA GLASCOCK
of the District Court

Certificate of Service

1
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